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The Guvana Telenhone &
Te i earanh Conmanv L imi ted

Mr Josenh Sanders.
Att.ornev-at.-Law

The Guvana Consumers'
ASRociation

eviis:=; 1.1 Iv Ferdinand.
At tnrnev-a t-T,aw

The Guvana Consumers'
Adv i. ::::nrv Bureau

Miss Eileen Cox.
Vice-Chairman.

On lSth Januarv. 1997. this Commission held a nubiie hearina
in renard to the followina matters -

Promi ssorv NOLes issued bv the tl11Vana Te 1 enhnne anti
Tele0ranh Comnanv T.imi tAd iGT&T} bertveen November.
1991. and Sentember. 19911. in contrnventinn of
secnon 47(l} of the Public ntiiities Cnmmission
Ac t 1990 {No. 7.fi n f 1990 } .

Faiiure of tlTi..-T to furnish information reOlJested
for. narticularlv reaardina bank accounts and bank
transactions. in contravention or the Pubiic
Utilities Commissinn Act 1990 {No. 2fi nf 19901.

2. Tne ahove are two of the matters that arose from the renort of
T:DeFinancial Analvst of this Commi::::::::iondated 29th November. 1996.
marked as Exhibit C-l.
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3. Between November. 1991, and September, 1996, GT&T has executed
sixty-six Promissory Notes in favour of the Atlantic Tele-Network,
inc. CATN1, which holds eighty ner cent of the shares in GT&T. The
other twenty per cent of the shares in GMT are held by the
Government of Guyana. Generally, there is one Promissory Note
executed by GT&T in favour of ATN every month. but in some months
two or more Promissory Notes have been executed. These Promissory
Notes are marked as Exhibits C-2 to C-67.

4. in the first thirty -eight of the Promissory Notes the amount
nayable is expressed in Guyana dollars. In the subsequent notes
the amount navabie is expressed in United States dollars. The
amounts Payable under all the above Promissory Notes are exnressed
to be nayable at the 1 -lead Office of ATN in St Croix. U.S. Virain
Ts lands. All the Promissory Notes. other than Notes 40. 41 and 42,
contain a recital

"Any contentious matters arising out of this Note shall
be subject to the laws of Guyana and the jurisdiction of
the Courts of Guyana".

Promissory Notes 40. 41 and 42 state that contentious matters
arising out of them shall be sub-lent to the laws of the United
States Virain Islands.

5. Promissory Note No. 40 contains a recital that it is executed
in replacement of Promissory Notes Nos. six to thirty-nine
previously outstanding. According to Exhibit C-1 report of the
Financial Analyst of this Commission the first four Promissory
Notes were renaid on 11th June. 1992. and the fifth Promissory Note
was renaid on 23rd December, 1992.

6. Promissory Notes Nos. 40. 41 and 42 are payable before the
expiry of one Year. The other sixty -three Promissory Notes are
payable before the expiry of two years. The aaareaate of the
nrincinal amounts due under Promissory Notes 40 to 66 is

U.S.$20.805,949.04.

4/.

3. Between November. ]Q91. and Sentember. 19Q6. GT&T has exe~uted
sixty-six PromissorY Notes in favour of the Atlantic Tele-Network.
Tnc. IATN}. which holds einhtv ner cent of the shares in GT&T. The
other t.wentv ner cent of the shares in GT&T are helo hv the
Governmen t of Guvana. Genera 11v. there is one Prom issorv Not.e
executed hv GT&T in favour of ATN every month. hut in some months
t.woor more Promissory Notes have been executed. These Promissory
Notes are marked as Exhibits C-2 to C-67.

4. In the first thirtv-eiaht of the Promissory Not.es the amount
navahle is exnressed in Guvana dollars. In the subseauent notes
the amount navable is exnressed in United States dollars. Tne
amounts navable under al I the above Promissory Notes are exnressed
to be navabJe at the Hean Office of ATN in St Croix. 0.5. vlrain
Islands. All the PromissorY Notes. other than Notes 40. 4] and 42.
contain a recital -

"Anv contentious ma~~ers artslna out of this NOTe shall
be SUDlect to tne laws of Guvana ann the iurtsdiction of
the Courts of Guvana".

Promt ssorv Notes 411. 41 and
arisinrr out of them shal I be
States Virain Islands.

4L stat.e that contentious ma~r.ers
sub iect to the laws of the tinj ted

5. Promissory Note No. 40 contains a recital that it.is execut.ed
in renJacement of Promissory Notes Nos. six to thirty-nine
nrEwiousiv outstandina. Accordinn to Exhibit (;-1 renort. of the
Financial Analvst of this Commission "tne tlrsr rour Promissory
Notes were renaid on 11th June. 1992. and the fifth Promissory Note
was renaid on 23rd December. 1992.

n. Promissory Notes Nos. 40. 41 and 4L are navaDie before the
exnirv of one Year. The other sixty-three Promissory Notes are
navable hefore the exni rv of two veal's. The acwreaate of the
nrinciDal amounts due under Promissory Notes 40 to fin is
U.S.S20.ROS.Q4Q.04.
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4.

7. Section 47(1) of the Public Utilities Commission Act 1990 (No.
26 of 19901 (PTJC Act) states -

"No nubile utility shall issue any stocks. shares or
debentures or other evidence of indebtedness. nayable
after more than one year from the date thereof. unless it
has first obtained the annroval of the Commission for the
nronosed issue".

The exnression "other evidence of indebtedness" would. in our view.
include Promissory Notes. Therefore. the Promissory Notes executed
by GT&T in favour of ATN. which are nayable before the exniry of
two Years are covered by section 47 of the Pill-: Act and reauired the
annroval of this Commission before their execution.

8. GT&T's comments were sought on Exhibit. C -i renort of the
Financial Analyst of this Commission. in his reply dated 6th
December. 1996, (Exhibit C-69) the General Manaaer of GT&T stated -

"The fact that the notes evidencing these borrowings were
of a two year duration was a clerical error on GT&T's
nart since it was never the intent of the narties that
the notes should have exceeded one Year".

9. The following statement by Mr Joseph Sanders. Legal Counsel
for GT&T. at the public hearinci of this Commission on ISth January.
1997. is relevant. After referring to Exhibit C-69. letter from the
General Manager of GT&T to the PUC. referred to above, Mr Sanders
stated -

"Now. Mr Chairman. the letter anes on to say

The audited financial statements for each year
which have been submitted to the Commission
verifies that this is an error since You will see
from those statements that all the amounts have
been raid back within a year as current
liabilities.'

Si...

7. Secuon 47(]} of the Public Utilities Commission Act 1990 {No.
7fi of j 990} {PUC Act} states -

"No nub 1 ic ut i 1 j tv shall issue any stocks. shares or
aenentures or ot.her evidence of indebtedness. navante
after more than one veal' from the date thereof. unless it
has first. obtained t.he annroval of the Commission for the
nronosed issue".

The exnression "aLner eVlClence of: indebtedness" woulrJ. in (lilr view.
include Promissory Notes. rnerefore. Lne Promissory Notes executed
bv (';1'&'1'in ravour of ATN. which arB navable before the exnirv of
two years are covered bv sectinn 47 of the POl: Act and re(mired the
annravai of this Commission before their executinn.

R. GT&T's comments were souonL on Exhibit C-l renort of the
Financial Analvst of tnls Commission. Tn his reDLY dated hr.n
December. 199fi. (Exhibit C-h9} the Generai Manaoer of GT&T stated -

"The fact that the notes evidencina tnese borrowinas were
of a two year duration was a clerical error on GTbc'J'S

nart since it was never the intent of the narties that
the notes shouid have exceeded one vear~.

9. The followina statement bv Mr Jossnh Sanders. Leaal Cnunsel
for (iT&:T. at the nublic hearina of this Commissinn on lSth .Januarv.
1997. is relevant. After reterrina to Exhibit C-69. letter from the
General Manaaer of GT&T to the PUC. referred to ahnve. Mr Sanders
stated -

'The audi ted financiai statements for each veal"
whi~h have been submitted to the Commission
verifies that this if; an error since YOU wi i i see
from those statements rnat all the amounts havp.
been na id bar:k wi th in a year as (:urrent
iiabilities.'
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5.

10. Exhibit C-69 letter from the General Manaaer of GMT. referred
to by Mr Sanders. does not say that the amounts due under the
sixty-six Promissory Notes have been paid hack by GT&T to ATN.
Secondly. the auesfinn that has to be considered under the PUC Act
is not whether the amounts payable under the Promissory Notes have
been naid within one year. but whether the amounts due under those
Notes are payable after more than one Year.

11. The amounts due under Promissory Notes 1 to 3 and 41 to 66
are Payable after one year. They. therefore. attract the
provisions of section 47 of the PUC Act and since approval of this
Commission was not souaht or obtained for the execution of those
Promissory Notes. as reauired by that section. all of them are null
and void, ineffective and unenforceable. Promissory Note 40 is
only a consolidation and renewal of Promissory Notes 6 to 39
Previously outstandina and. in view of that thoucih Promissory Note
40 is expressed to be pavable before the expiry of one year. it
also is null and void. ineffective and unenforceable.

ORDER

12. Tn the liaht of the above discussions and findinas it is
hereby ordered that -

(I) No payments shall be made by GT&T to ATN in respect
of Promissory Notes 6 to 40 (Exhibits C-7 to C-41)
and 43 to 66 (Exhibits C-44 to C-671 executed by
GT&T in favour of ATN:

10. Exh ibi t (;-119 ] et ter from the Genera i ManaO'er of bl ••.•T. referreo
to bv Mr SanCiArs. ooes not say that rne amounts o11e under the
sixty-six Promissory NOT:eS have been naid hack hv (iT&'ftn A'fN.
SecnnCilv. the auesT.ion that has to he consiCieren unn8r the pnc Ar:t
is not whether the amounts navable unner the Promissory Notes have
a8en naid within one Year. hut whether the amountR due unner those
Notes are navabie after more than one Year.

i i. The amounts due under Promissory Nores i tn 39 an(l 4.3 to hh
are navable after one Year. Thev. ~nerefnre. attract rne
nrovisions of section 47 of the PUC Act and since annrova] of this
Commission was not souaht or obtained for the execution of those
PromissorY Notes. as reauired bv that section. ail of thAm are null
and void. ineffective and unenforceable. Promissory Note 40 is
only a consolidation and renewal of Promissory Notes 6 'to 39
nreviouslv outstandina and. in view of that thouah Promissory Note
40 i.s exnressed to be navab Ie before the exn irv nf nne vear. it
alsn is null and void. ineffective and unenforceahle.

i2. Tn the Jlanr of the above oiscussions and finoincrs it is
herehv ornereo that -

111 No navments shall be mane bv G'f&T tn ATN in resnect
nr ~romissorv NnteS h tn 40 iF.xhibits C-7 to C-4i)
and 43 to oh IExhibits (;-44 tn (;-1171 executed hv
GT&T in favour of ATN:
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(2) Amounts Paid by GT&T to ATN under Promissory Notes
1 to ti (Exhibits C-2 to C-61 and if any payments
have been made by GT&T to ATN under Promissory
Notes 6 to 40 (Exhibits C-7 to C-411 and Promissory
Notes 43 to 66 (Exhibits C-44 to C-67) shall be
recovered by GT&T from ATN. and Paid back by ATN to
GT&T. within three months from the date of this
Order or such further time as may be allowed by
this Commission on aood and sufficient cause shown,
with interest at 12 ner cent ner annum from the
date of this Order:

(31 However. notwithstandina anythina stated in Orders
(1) and (2) above if GT&T Proves to the
satisfaction of this Commission. independent of the
Promissory Notes, that the whole or part of the
amounts mentioned in Promissory Notes 1 to 40 and
Promissory Notes 43 to 66 represents amounts due
from GT&T to ATN as a result of any transactions
entered into between the two companies and that
those transactions were lawfully entered into at
arms length. this Commission will be willina to
authorise the payment of any amounts nronerly due
from GT&T to ATN.

13. As reaards the second matter mentioned in nara. 1 above. at
the hearing on 15th January. 1997. Mr. Sanders. Lectai Counsel for
GT&T. explained that it was the result of a misunderstandina. He
stated -

"T. can tell You now, as I said at our last hearing and I
have been savina many times before this Commission. the
doors are open. and so are the hooks. Tt is unfortunate
if this misunderstandina occurred. But Mr Mac Caskev is
welcome to be there tomorrow or any day after that.-

7/...

(7.) Amounts paid hv GT&T to ATN under Promi~:=:orv!\lore:=:
i to .s (Exhihits (;-2 to L-tll ana if anv navments
have heen made bv GT&T to ATN unaer Promi ::;sorv
Notes 6 to 40 (Exhibits C-7 to C-4i) and Promissory
Notes 43 to 66 {Exhibits (;-44 t.o C-67l shaij be
recovered bv GT&T from ATN. ana naid back bv ATN to
GT&T. wi t.hin three man ths from t.he date of th i:=:
Order or such further time a~ mav be all owea bv
t.hisCommission on crood and ~ufficient cause :::hown.
wi t.h interest. at. 12 per cent ner annum from t.he
date of this Order:

{3l However. notwithstandina anvthlncr stated in Orders
\lI and \/.I above 1 r t;]'OcT proves (0 t.he
satisfaction of this Commission. independent of the
Promi~~orv Not.es. that t.he whole or nart of the
amounts mentioned In Promissory Note:=:i to 40 and
Promi ~:::orvNot e:=:43 to fi6 renresen ts amOllnt.s dlle
from GT&T to ATN a:=:a result of any transactions
entered into between the two companies ano that
those t.ransaction:=:were lawfully entered Into at
arms lencrth. thi:::Commi~sion will be wililnG to
authorl:=:ethe payment of any amount~ nronerlv oue
from GT&T to ATN.

13. A:::reaards the second matter mentioned in nara. j ahove. at
the hearincr on 1~t.n Januarv. 1':1':1/. Mr Sander~. Leoal Counsel ror
GT&T. explained that it was the result of a misunderstanolna. He
stated -

J can tell vou now. as T sala at our la:=:(hearina ann 1

have been savincr many times before this Commission. the
doors are ocen. ana so are the hooks. It Is unfortunate
if this misunoerstandina occurred. But Mr Mac Ca:=:kevis
welcome to he there tomorrow or any day after that."
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Mr Sanders. further, Anoionine on behalf of CT &T for wh;,It had
hannened. in view of the abovn spcnna.matter rtont'.ioncid in
para. i Above Is nlosed.

Tinted at tInnratown, (luvana

la
rt

this dal of Wiroh. 1V17.

. .

PAMAPATT4 a MENON. A.A. (141AITHAN

(44,4
PliGR (IFORtIF

MNWILLEKS---A-

ERROL MA.NOMAV

MENRFR

Mr7i,iBER

A.M . SANKIES MEMER

Nt" Silnnpt'b. 11lr'thl'!t'. l'Inl)Innine'l on b~half nf GT&T for wh:-d', hilel
hllnn8t1Ad. in ViAll.! c)f thp Flhn'.'!') rh,~ r~~r:nrJ(l rnFJtt""H' mrnll', 1(')f\(Hl In
l"JCl.l'n. j ~h()\r~ i.f> nlri8(~d.

Dn t.en ::it rttionrrre tOltJn. (jllV,Hl;1

t h \::: .. f? . . . . . . . . .. ri a v (I f N::J t" (~h •

. (\ .::~~ili~ .
PAI>1A f.! P.TH .1 _ i-iF.i'.J\iN. l\. 1\ .
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