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Notice dated Znd December, 1885 was aiven by the Secyetarv
{ac.) of the Public Utilities Con ri' 1nn {"the PIIC"1. To the Guvana
Texennnne Telearaph Comrpany lelr eq fEGTATT ), the Guvana
Consumers’ Association. the Consumers’ Advisory Bureau of Guvana
and the general publiic under section 56(2F of the Pubiic Utilities
Commigsion ARct 1980 (No. 26 of 19201 ("the PUC Azt"), to the eifect
that a publiic hearing wiil! be heid on 1Zth hDecember, 1594,
commencing at 6:00 p.m. at the Ocean View International Hotel and
Convention Centre, Liliendaal. Greater Georgetown., East Coast
Demerara. to investigate various mattere mentioned in the notice.
One of the matters mentioned in the notice as the subliect of

investigation was -

i

“the continuation of the pavment of Advisory Fees by
GT&T . a ioint ventursa company. to one of its
sharehoiders, nameliv Atlantic Tele-Hstwork Tng. ("ATN"]
notwithstanding the finding of the PUGC in iis decision
dat@d iZth Hovember. 1%%1. +that it gan find little
justification for navm@n* mf the same to ATHN".
A copy of the above notice is marked as Bxhibit 41
Z. The above matter was, as stated in the above-mentioned notice.
heard bv thse PUC on 1Zth Deﬁmmber. 1596 and this decision deals
onlyv with the above matter. nis matter had eariier heen heard bv
the PUC in the public hearinus conseduent on a taritf notice filed
by'GT&T in Aprii, 1991. The other matters mentioned in the

aforesaid notice will bhe heard and deait with separatelv.

3/...


http://www.cvisiontech.com

(o8]

e The auesition for this decision arises from the esarliier

decision of this Commission dated 1Z2th November, 15%1, conseguent

on the ftariff notice filed bhv GT&T on 15th gn,.i: 1931, to increase
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a. By lett er dated Z0th August. 1993, GTIAT reguested a review of
the PUC's decigiaon denving the rateésg in respect of certain foreian
destinations and submiitted additional information for the FUC's
consideration. The redquest for review sought increase in rates
relating tn 170 countries. However. the PIUC, by iis decision datesd
Zist Januaryv. 1954, agranted onlv temnorary increase in rates and
that ©tHo onlvy in ressect of 83 countries.

7

P By its decision dated 2ist Octoher. 1994 increase in rates
requested for on aceount of the devaiuation of the Guvana dollar in
Anvil, 19971, was agresd ta hy the PUC in respect of the abhove-

mentioned 23 countries. Final decision in respect of The remaininag
countries on the veaquest for increase in rates nseauent on the.
devaiudtion of the Guvana deilar in Aprii. 19%1i. is vet to be taken
by the PUC.

o’

- —_

8. Bezides, the PIUC is of the view that the nendsncoy nf a rate
apniication is not a condition precedent for the exercise of the
powers conferred on it by section 3:(13 of the PUC Act, though in
exarcising the power conferred by that secticon the PUC is to he
aquided bv the impact the expanditure is likelvy to have on the rats
afructure. particuliariy having regard. in the present case. to the

inimum vate of return guaranteed to GTAT by the Agreementi entered
into batweaen the Government and ATN on  18th  June, 1990
{"Acouilsition Agreement” ).

9. Iin this connection attentiacn i is
statement in the decision of the PUC dated 1
{Page 42} -

drawn to the followir
a Zth November. 19 G
"The Commission considers it ﬂ@ﬁ@%sf?_ fo undertake. in
the near future. a speclal iInvestigation into the
advisorv Contraci arrangements and unless satisfactory
evidence can be aiven tn iustifv the six per c¢ent
manadgemént feeg as bringing meaninaful benefits to GTAT.
commensurate with the pavments made. The Commission will
nave no alternative but to regard such pavmenis as a
gratuitous cash fiow rﬁ ATN to be sat off against future
profits for all rate fiwing purnoses. The Commisgsion
will also consider whether the adgreement should be
terminated or modified as negessarv., to ensure that
arrancgements for advisoryv services are conducted on an
armg ltandaith basis.”
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18. A conv of the report submiifad by the Financiai Analvst of the
PUC regarding, inter alia, the Advisnry Fees is marked as Fxhibirt

CZ. A copy of this renort was forwarded to GT&T for itas gomments

hy the PUC along with letter dated Znd Decemher. 1995 A cony af

the reniv of the General Manager of GT&T,. dated #th ﬁecember, 1994,

offering GTa&T's commenis on Exhibit CZ report s herehv marked as

Exhibit C3. Copiles of the documents referved to in rhe reniv,
T

namely, the Acauisition Agreemani, a lsiter dated 16th January.
1991, by the then Deputv Prime Mlnl‘teT W.H. Parrvis, Legal Opinion
dated 28th January. 1%%1. by the then Solicitor General Juiian <.
Nurse. S5.C.. t Advisory Contract date Eﬁtn January, ?9@1,
between GT&T . re%niuti@n of the Baar
dated Z&th Januarv. 19%1. the order of the )
Augquat, 1 5., are respectiveiv marked as Exnibits C4, CH,
C8 and (9. C has not been able to trace any v
approving the Contract unanimcusi g

meeting of th f i f GT&T

! v :
e Board of Directors of GT&T on 1

11. The Financial Anaivst of the PUC has subseguentiyv subnjitted to
itg Chairman on Z23rd December. 1996, a report, after Ffurther
verification of the Advigaory Fees paid by GTAT To ATN from 1951 un
to Sentember. 16G§. The amount of Advisorv Fees actualiv naid ta
ATW durinag that neriod, bv GT&T, comeg ©o $3.5535,064.9%18. A copny
of the above report is herebv marked as Exhibit 0

12. ¥Fxhibit C7 Aﬁvi@orr Con%tacr. referred to above is souaht to
be iustified on the basis of pnar 6.10 of Exhibit C4 Acauisition
Aar ee ent. Para 6.10 of the acoguisition Adreement readg -~

“Management Services = where GTAT has enqaged ATN or anv
of its subsidiaries to render anv managementi services.
GT&T shaiil pav feesg in foreian currency in such amounfts
ag the Board of Directors of GTAT shalil approve and the
repatriation of such fees to the United States of America
shall naot.  be subiect To currency regirictions.
withholding taxes. or any other taxation by {he
Government .’

o/,
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i3. Para $.10 of the Aecuisition Aareement refers ©n manaﬁpmgn'
servicesg and management services invalve in line resnonsibilities
which are different from advisaory services AS mav be seen from
Seciion 1 of the Advisorv Conftract the resnongibilitv of AT under
that contract to GTAT is mainiv nroviding infoarmation, or advisory
in nature. Resides. under Section 2 of the Advigory Oontract. GT&T
has to payv ATN. in addition to a monthiy fee for the adv;sory
services rendered 1o GT&T. 1n the amount of 6% of GT&T' & tatal

operaiing revenues, the folliowing amounis -

{1} To reimburge ATN. or anv of itg affiliates.
for the salaries and expenses of anv emniovee
{including the usual aoverhead ahavdgeahie in
such caseq). and for any materials used by
such mniovees, {i) in c¢ases where such
emnioyeeb are g:pﬁiied o GTAT as confemnliated
hy section 1i{¢) heract and {11} in cagses where

it is necessarv in carrving ouf ATN ' &

ahligations undey this Agreement to send or
maintain emnlio s of ATH. eifther in Suvana or
elsewhare. out,idé af the locations where thev

{2} To reimburse ATN. or any aof itg affiliates. for the
fees and eynenses of all attornevs. acecountants, or
other wnrofessionals as mav be Pnaaﬁea hy ATN, or
anv of its affiiiates. from time fto ?tme; to
perform specific services Tor GTET.

i4. A wvopv of a document entitied “Opticns fovr Expansion” dated
gth Januarv. 193%8. submitted by GTAT to the Senior Leaal Counsel of
the PUC #Mr Ashton Chase, ig marked asz Exhibit Cil. In this
document GT&T gives qguite different reasons, than the reasons

T
stated in the Advisory Contracti, for the pavment of the Advisory
Fees to ATH. These are =

i1 ATH aquarantees all of GT&T's debhr. ATN isg
entitied to fees for such quarantees:
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onsiderably better than GTAT could {or has

{ii) ATN provides debt ton GT&T at rates that are
o
been able tol secure 2iseawhare:

friid The audiotex? business was expiored and
developad hv ATHN;
{ivi in addition to the above thres items there is
a qgenaral statement aboutr  ATIN  providing
technical, managerial and some unsnecified
"other services”™ fo GT&T
i15. But the following are impartant. in the Advisory Contract
items (i) to (iii} mentioned in the previous navanranh are not
stated as reasons for the paving of advisorv fees by GTAT to ATH.
Resides. for rthe nrovision of managerial and technicail personnel by
ATN,., GT&T has to vpayv the ¢ost separately. Tt is surprising that it
is suggesied that an additional pavment is required to be made to
the éreditor as advisorvy fees in addition to the interest pavabie
on the loan.
i6. TIf oouild alsc be mentioned that It Mr Jeffrev J. Prosser, My
Carnelus B. Prior or anyv other member of the Board of Dirvreciors of
GI&T does anvy work for GT&T, ATN cannot charge any fees for that.
{7. WNao evidence has bsen placed bhefore us about anyv servige
brovided by ATN tao GTAT w¥1Cﬂ wcu‘ﬁ justify pavment by GT&T of any
feeg to ATN. As poi t bv the PUC at page 39 of its decigion

dated 12th WNovember.

"The S.¥ per cent fee hears no relation 10 services
actuallv rendered. it uwe and pavable even it no

%
gervice s provided in anv particular monih.’

:2;
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9. in

. Manager
! navment

Januaryv,

abnove decisio

of
i5%1 =

1

n has aiso pointed oui. at padge 40. -

“Pressed, on ancther ocgasion. to justify the gix per
cent advisorv fees, Mr Kean itne then General Manager of
GT&T! repiied that the obiective was o improve the cash
fiow of the Combany but hea did nof o on o sav which
company. It certainlv cannoct be the cash Tiow of GT&T
since aquite the npposite is the cass. It can therefore
oniv be the cash Flow of the regipient. that is ATHN."

Exhibit C3 ietter dated 6th Deceamber., 1398 the General
of ZT&T relies on the followinag documenrs Ta sunnort

the visnry Fees under the Advisory Contract dated Z8th

PN

Para. 6.10
aspect has

of the Acga
baen dealt

uisition Agreement. Th
with bhefore.

i1

Baard of Directors at a
i991. We have not
ragolution.

A resolntion of GT&T s
meeting on 18th Januarvy,
been able to see any such

(117
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{wi The Orfer of the High Court dated 3vd August,
19595, entered on ilth Audaust. 1355, in Civii
Anneal WNo. 4370 11 of 15%4, from the
assessment of GT&T by the Commidatoner of
Tniand Revenue for the Adsessment Year 19%4.
This Order does not  de %i with the hdvisaory
Fees naid by GT&T to ATH.

70 We are firmiv of the view that the PUC has the powar angd
iurisdiction to determine whether the pavmaent of the Advisory Fees
bhv GT&T to ATN was ijustified. to decids whether ATHN was entitlied in

receive any Advisorv Fees from GTAT and if so what shouid be The
amount . Our  Jjurisdiction and powera in this regard are not
resiricted either bv the Advisory Contract entered intoe hetween
GT&T and ATHN or anv of the other documents referred to inn the
preceding varadgrapn.

Z21. Tn this connection it v also be painted ont thart even aft
the amendman?‘af ¢eCt10ﬂ 22 of ne PUC Act by the Public Utiliities
Commission {Amendment} Act  198%4 (Mo, 14 of 1994}, the new
stubsection {2a) inserted in that section bv the af foresaid Amendment
At regquires the PUC o take into account the provisions of any
adgreement oniv IiT it is an aareement betweeﬁ he Government and a

“““ ¥ and that too oniv far the urnoses of sections
{1} of the PJC Act.
Act. which 18 the

a
ti
5

i

pubiic utiiit
26(2}. 729 and 33 and the proviso to section

and not for the purposes of section 35{11 of %hat
relevant provigion faor the nreaseni purnosas.

'II oo

2Z. it mav be of interest to n: int out here that in his iefter of
6th December. 19%6. the Geneval Managery of GTAT has not referrved to
any serviae rende fe} he

red by ATH to GT&T to justify the pavment of t
Advisorv Fees. On 1 ther nand, he emphasises -

‘The Advisory Feeg were an imnortant nart of the
collateral for Horthern Telecom's acquisgition ican to
ATWN®

r
o
-
3
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The above statenment has to be read in the context of the tesgfimony
referved to in para 138 above by the rn an Genearal Manager of GT&T.
in the proceedings before this Commission, consequent on the Tarifr
Notice filed by GT&T in Aprii, 1931, to tne effect thal ithe nurposs
of the Advisorv Feez was to improve the cash flow of ATN. We are

of the view that the nosition taken hv the nreasent General Manager
of GT&T., as regards the purpnse of the Advisory Fees. is consistent
with the ‘mﬁitiﬁﬁ taken bhv the then General Manager of GT&T. #Mr
Kean, in the 991 ariff Proceedings. it is clear as this
Commigsion helﬁ n it decisgion on 1Z2th Novaember, 19%1, as regards
the advisorv fess -

I

‘.

. "The s=ix per cent fees bear no relation to service
actua randared. It is due and nayablie even if no

il
gervice is pnrovided in anv partieuiar manth. ™

Z23. in the course of his submission e learned counsel for GTAT.
Mr Josenh Sanders. questioned the PUC Jurisdiction to deal with
the present matter on the basis of para. §.10 of the Acaquisition
Rareement. the consent of the Government Directors on thé Board of
GTAT as reqgards the level of Advisory Fees and the non-pendency of
a rate isgsue. We have dealt with these matters in the preceding
‘ pavagrapns of this decision. For the reasons stated in those
‘ digscussions we reiect the above arqumentis of the learned counsel.

CD

24 . The learned counsel for GT&T also arqued -

In itg decision in 1991 November. the Commission did not
make any order concerning the Advisory Fees: it made a
finding. But as we know. as lawvers, a finding is not
hinding e ime Aneals against the

substantive nart of the o ;er and s0o we did noit take un
the matter of the finding.

ot which

P
]

T
b4

This arcgument is answered hv section 78{1} of ¢
reads -
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The above stafement has to be read in the context of the tes
referred to in para 18 above by the then General Manadger of
in the proceedinags before this Commisaion. conseduent an the Tarifft
Notice fiied by GT&T in April. 1351, to the affegt that the purnose
of the Advisorv Fees was to improve the cash fiow of ATN. We are
of the view that the position taken by the nresent General Managev
of GTAT. as reqgards the purpose of the Bdvisory Fees, is consistent
with the paosition taken by the then General Manager of GI&T. Mr
Kean, in the 1991 Tari rf Troceedings T

fimonv

Tt ia calear as this
Commission held in ite decision on 1Zth Navemb@r, 1991, as redgards
the advisory fres -

"The six per cent fees bhear no relation Io sarvice
aciuaiiv randered. Tt is due and pnavable even if no
service is provided in anv narticuniar month. "

5%. 1Inh the course of his submissions the iearned counsel for GT&T
Mr Joseph Sanders, questioned the PUCTs jurisdiction to deat with
the present matter on the basis of vara. 6.10 of the Acauisition
Agreement, the consent of the uovernﬁ nt Directors on thé Board of
GT&T as reqards the ifevel of Advisory Fees and the non-pendency of
a rate issus We have dealt with these matters in the nreceding
parvagrabhs of this decision. For the rsason stated in those

&
discussions we reject the above arguments of the learned counsel .

34. The liearned counsel for GT&T also arquad -
“In its decision in 1951 Nevember. the Commniss ion did not
nmake any order cfnce rrning the Advisoryv Fees: it made a
ftinding. But as we know. as lawvers. a finding ig& not

binding A E 0 ce o x s e ] one anpaals against the
substantive part of the order and 80 we did not take up
the matter of the finding.”
This argument is answered by section 78{1} of the PIC Act which
reads -

et
i
s

-

.
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"An anpeal shaill lie t6 the Court uf Annuai from any
final dacision or order of the Commission.”
Tt mav. therefore. be seen that an anpsal lies not oniv from a
finail order of the PUC, but from itg decisions or findinags as well.
Tt. therefore. foilows that it is wrong to sav that a2 findina of
this Commigsion, which is nat incorporated as an ovder. is not
binding on GTAT.
25. The iearned dounsel for GT&T aiso referred io the nroposals
made bv GTAT in the document titied "Ontions fo E¥pangion®
(Fxhibit Ci1i}. As regards Advisorv Fees the pronosal contained in

this document is for ATH ©o agree ta reduce Lo three per oaent

through Januaryv. 13885, the Advisorv Fee on all revpnues axcent
those derived from celiular {which would be devequiated with arant
of a second licensed and internationatl long dis fdnvw This
document is reievant only for one nurpose,. namely fthat even GTAT
and ATH are convinced that the Advisory Fees of si¥ per cent of
aross revenues is not justified.

Z6. Ta a specific gueryv, by the Chairman of the PIUC, whether he
has anvitning to say on the merits nther than what the General

Manager has s8aid in his jletter of ctn Decembary. 1936, the learned
counsel for GT&T cateqoricailv stated that he has nothindg more to

sav. We mav aiso gquote the following from the franscrint of the
praoceedings of the PUS ar the publie hearing on 12th Decamber,

1996, referring o the decision of the FIC on 17th Nnvember. 19%1.,
"Chairman: Was there a finding to the effect thai

there was 1ittie dustification for the
pavment of Advisorv Fees?
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Mr Sanders: Trnat indesd Was fhie f
previous Commiassinn said

s,

nding. The

T iti its

et

findings and in ifs anaiveis - that there
was littie justrification or it cgould find
no satisfactory ijustification. but they
made no order. Thev made no order that

is myv point™.

stated earlier. the PUC ig of the view that the argument
nding or decision in anv proceedings before it is not
nding on public uriiity,. which is a partyv to the nraoceedinas
ieas recorded as an order, is aguite unitenabie and the PG reiects
This‘v1n“ of ours is consistant with the decision of Bollers

- o

J. in Khan V. .}afrteuxxan. {1963 BGLKR 117.

i

z27. Miss Liltv Ferdinand., Legal Counszsel for the Guvana Consumers'
Association onnn.éd the pavment of Advisory Fees to ATN by GTAT.

Miss Eileen CGox, renresenting the Cansnmeys’ Advigory Bureau of
Guvana, did not find anv need to add anvihing further

Z8. In the iight of the above discussions and findingg. the PUC
heraby orders -

J
s
J
s

SO A LA A

{1} After the date of this Order GT&T shal!l nol nay to ATHE
any Adviscryv Fees,., whether nn%er the Advisory Contract
refarrad to above (Exhibit C7Y or otherwise, v shall
ATH receive any auch Advisory FF@S from GT&T Wwithoui the
orior apbrovail of the PUC

P
[oN)
'

.

.
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13,
The entira amount of Advisnryvy Fees paild by GT&T to ATH
from 7: nuary, 19%1, unito and itnocluding the darn of this
3 st it he

ication and shail he

Order was paid without anv iu i
recoverad by GT&T from ATN., and €halil bhe refunded by ATN
tey GTET,. in three egual monthly instalments pavablie on or
hefore the 3ist Januarv. Z28th Februaryv and 3ist March of
1997. with interest at the rate of 12%

date of this Order, on the unpaid vortion of the amount
20 recoverablie by  GT&T. The principal amount 80

')
racoveranie bv GTAT froflm ATN has been defermined as
$3.555.064.918.00 from Januvary. 1991, up to September,
1596,

Notwithstanding what i3 ordered in Orvder Ho. (2} abowve.
the two shareholders of GTAT., namelv. the Government and
ATN, mayv enter into any other arrandgement. withh the
approval of the PG, as to the method of repavment by ATHN
of the sums direcited ta he recovered hy GT&T from ATH

under that Order.

ANy arrandgement as ig vreferred ©6 in Order ¥o. (31 shalil
he entered into on or pefore " J
Jithin such Turther time as mav be a1’

25
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before the expirvy of the said & ‘ rrangement
ind compliance with fthe arrancgement. shall be nrompiliy

a
reported ito the PUC:
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{RY GT&T shall pay $10.000.00 as costs to the Guyvana
Consumers's Association within thirty days of this Order.

‘DATED AT GEORGETOWN, GUYANA

THIS ,// .. DAY OF S A v 7747

---------
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HUGH GEORGE - MEMBER

- MEMRER

ERROT HANOMAN ,//,4/’~* = MEMBER
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A.M.ﬁ. SANKTIES - MEMBER
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