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PUBLIC UTILITIES COMMISSION

APPLICATION BY THE GUYANA TELEPHONE AND TELEGRAPH COMPANY LIMITED
TO THCREASE RATE AND CHARGES FOR ITS TELEPHONE,
TELEGRAPH AND TELEX, SERVICES

DECISION

THE APPLICATION

In & letter dated 15 April, 1891 az amended by & letter dated
8 May, 1991, the Guyana Telephone and Telegraph Company Ltd (GT&T
or the Company) gave notice, under section 41 (1) of the Public
Utilities Commission Act 18930, of its desire to change the rates
for its service; with effect from May 20, 1991. The rates to be
changed are set ocut in & schedule to the original letter 1n the
fellowing four categories:

1} Telex rates effective April 15, 1989
2) Telephone collection rates {International)
3) Telegraph collection rates

4) Direct exchange line rental; mileage and metered unit
charges,; excluding external and internal removals and
conversions.

= PMBX and PABX installation rental and conversion
charges.

In its April 15 letter, the Company requested that all four
categories of rates be multiplied by a factor of 2.84 to determine
the proposed new charges. This was later amended by the letter of
3 May to provide that each local rate (item 4 above) be multiplied
by a factor of 2.11 and each international rate (items (1) (2) and
{3}) be multiplied by & factor of 2.84. In & further letter dated
19 September, 1991, the Company wWithdrew its application for
domestic rate increases, thus leaving only the international rates
to be considered by the Commission.

THE HEARING

In accordance with section 41{3) of the PUC Act, and pursuant
to & notice of hearing dated 6 May, 1881, a public hearing was
convened at the Bidco Management Training Institute, 656 Anira and
Peter Rose Streets, Georgetown, on May 10, 1981 and continued on 13
May, 15 June, 25 and 26 July, 2, 9, 14, 15, 17, 18, 21 and 22
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Oetober, 1991. With the exception of the sittings held on 2, 9,
14, 15, 18, 21 and 22 October, at the Tower Hotel, T74-T56 Main
Btreet; South Cummingsburg, Georgetown, Guyana, all

hearings after 10 May were held at the Bideco Management Training
Institute.

The hearings were conducted by the full Commission comprising:

Hr Joseph A, Tyndall, CCH = Chairman

Mr Hugh George - Commiszsioner
Mr Errol Hanoman - Commissioner
Mr Helvyn Sankies - Commissioner
Mr John Willems, A.A. - Commiszsioner

Mr Peter Britton, 5C, in association with Mrs. Deborah Backer,
appeared as legal adviser to the Commission and Lynch Asscociales
Ltd appeared as financial advisers.

THE COMPANY

The Guyana Telephone and Telegraph Company Ltd, & company
incorporated under the Companies Act, Chapter 88:01 of the Laws of
Guyana has its registered offices at Brickdam, Georgetown, Guvana.
The Company provides domestic and international telecommunication
service and, except for local telegraph service provided by Ouyana
Post Office Corporation, is the sole provider of telecommunication
gervice in Guvana.

Under the terms of its licence, GT&T has an exclusive
permission for a pericod of twenty years, renewable at the option of
the licensee on an exclusive basis for a further period of five
years, to undertake the following services:

() publie telephone, radio telephone (except private radio
telephone systems which do nol interconnect with tLhe
licensee's network) and pay station telephone services,
national and internaticonal volice and data transmission;

{(b) sale of advertising in any directories of telephone
subscribers; and

le) switched or non-switched private line service supported
by facilities constructed over public right of way;

GTET also has an exclusive licence for a period of ten years,
renewable at the option of the licensee for a period of ten years
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at & time on & non-exclusive basis for a further period agreed to
between the Government and the licensee, to provide the following
gervices:

= supply of terminal and customer premises esqguipment;

- telefax, telex and telegraph service and telefax network
garvice; without prejudice to the right of any other person
to undertake any of the feollowing operations:

il sale of telefax or teleprinter machines;
ii) maintenance of telefax and teleprinter equipment;

iii) operation of any facility for the sending and receiving
of telefax coplies or Lteleprinter messages;

Finally; GTAT has been granted a non-exclusive licence for a
period of twenty years to provide cellular radio telephone aservice
in Guyana.

On January 28,; 1391, Atlantic Tele-Network Inc. ATH; a
holding Company with its headguarters in 5t Thomas, US Virgin
Islands, acquired eighty percent of the common stock of GTAT from
the Government of Guyana. The remaining twenty percent was retained
by the Government.

Apart from GT&T; ATN has the following subsidiaries:

1) Virgin Islands Telephone Company (VITELCD) which
provides telephone service in the US Yirgin

Islands.

21 Vitelcom Cellular Inc. (VITELCOM CELLULAR) which
provides cellular telephone service in the US
Yirgin Island=s to marine and land-hased

gsubscribers.

3) Maritime Cellular Tele-Network Inc (MCN) which
resells cellular telephone service to merchant and
cruise ships along the east and west coast of MNorth
and South America as well as in the far East.

4 CALLS .which regells long distance service in the US
Virgin Islands.

§) VITELCOM Inc. which sells and leases
telecommunications egquipment in the US Virgin
Islands.
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B Puerto Rico Telecom (PRT) a long distance telephone
company in San Juan Pusrto Rico.

THE COMPANY'S WITNESSES

The Company presented the testimony of the following
witnesses:

Mr. James E. Kean, Director of the Board, and
General Menager of GTAT and Executive VYVice-
President for Operations of ATN.

Mr Michael Welch, Consultant te GT&T.
Mz Jennifer Grainger, Finance Manager of GT&T

Mr. W.A.H.L. Parris, C.C.H., formerly Deputy Prime
Minister of Planning and Development of the
Government of Quyana.

_ Mr. Joseph Sander, and Mr Albert Sheen, appeared as Counsel
for the Company in association with Mr. John Raynor as adviser.

OTHER WITNESSES

The following witnesses presented testimony at the reguest of
the Commigsion:

1) Mr Lawrence Williams, Supervisor of the Foreign Exchange
Department of the Bank of Guyana.

2] Hr Edward Downer, Director appointed by the Government
of Guyana on the Board of GTET.

3) Mr Patrick Persaud, Director appointed by the Government
of Guyana to the Board of GTAET.

4) Mr. Jeffrey Prosser, Chairman of the Board of GTAT,
Chairman of the Board and Co-Chief Executive Officer and

Secretary of ATHM.
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5] Mr. Ron Eanderﬂh Director and Assistant Secretary of
the Board of GT&T and International Relations Consultant
Lo .IqI.THl

THE ISSUE OF SUBPOENAS FOR THE ATTENDANCE OF WITHNESSEB

On Friday, 4 October, 1991, the Commission issued subpoenas on
8ix executives of GTAT requiring them to appear on % October, 1991
along with certain listed documents which the Company had failed to
furnish in response to three Orders issued by the Commizssion on 24
Hay,; 12 June and 1 August, 1991, respectively. The officials
subpoenaed were:

Mr. Jeffrey J. Prosmser, Chairman of the Board of GT&T
Mr. Hon Sandersa, Director and Assistant Secretary of GTET

Mr. Jamez J. Heyingz, Chief Financial Officer and
Treasurer of ATN and VITELCO.

Hr. Cornell Hilliams!* Asziztant Finance Controller of
VITELCO.

Mr James E. Kean, Director, Assistant Secretary and
General Manager of GTAT.

IIn his evidence, Mr. Sanders claimed that he was not employed
by ATN but only held the position of International Helations
Consultant. However, at a press conference on 29 January,
1991 announcing ATN's acquisition of BO¥ of GTAT's shares,
Mr. Jeffrey Prosser stated that Mr. Sanders had been
appointed by ATN as Vice-President for International

if Y Relations. Also in a letter dated 4 August,199]1 addressed to

Mr. N. Gravesande, Permanent Secretary, Ministry of Trade,
Tourism and Industry, the letter-head had indicated that he
held the position of Vice-President International Relations,
Mr. Sanders also signed the letter in this capacity.
EAccarding to testimony given on behalf of the Company,

Mr. Heying functioned as the higheast authority for the
financial management of GT&L&T. Mr Heying was not an
officer of the Company but documents presented showed him
signing as its Chief Financlal Officer.

Mr Cornell Williams, according to testimony on behalf of

the Company, was second in command of the financial
management of GT&T, even though he was not an official of
the Company.
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Ms. Jennifer Grainger, Financial Manager of GT&T.

The subpoenas were served at the Company's Head Office. At
the hearing on Wednesday % October; Mr. Sanders; Counsel for the
Company, submitted that the subposnas were not served on the
persons of the officials and hence were not properly served.
subpoenas were subseguently issued on the following four witnesses:

Mr. Jelfrey:Prosser
Mr. James E. Kean

Mz, Jennifer Grainger
Mr, Ron Sanders

By letter dated 8 October, 1381, the Company requested the

Commizssion to subpoena the following persons:

£ Mr. Winszton Murray, C.C.H., Deputy Prime Minister for
Trade; Tourism and Industry.

ii) Mr. Winston King, Chairman, Guyana National Resources
Agency.

iii) Mr. Nigel Gravesande, Permanent Secretary, Ministry of
Trade; Tourism and Industry.

iv) Mr. Patrick Persaud, Director appointed by the Government
of Guyana to the Board of GTET.

V) Mr. Edward Downer, Director appointed by the Government
of Guyana to the Board of GT&T.

vi)] Mr. W.A.H.L Parrig, C.C.H., former Deputy Prime Minister
Tor Planning .

By letter dated 10 October; 1591, the Company subsequently
asked that the subpoena on Mr. Winston Murray be withdrawn. The
Company mlso indicated, at the hearing held on 14 October, that it
would no longer need the following witnesseas: Mr. Nigel
Gravesande, Mr. Patrick Persaud and Mr. Edward Downer. On 14
October, 1991, the Sclicitor General wrote the Commission
indicating that Mr Winston King had left the country on October 12
on official business and had asked that he be excused from the
meeting of October 15. He also indicated that Mr. King would be
willing to appear on his return to the country later in the month.
The Company had no eobjections.

The Commission acceded to the Company's wishes, that they no
longer required to call Messrs Gravesande, Persaud and Downer as
witnesses but decided, on its own behalf, to call Messrs Persaud
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and Downer from whom the Commiszsicon wished to obtain testimony on
certain matters. Mr. Parris was Ltherefore the only one of the
witnesses subpoenaed who gave evidence on the Company's behalf.

THE EVIDENCE
Beasons for the Hate Increases

The provisions governing rate increases by public utilities,
during the first three wyears following the commencement of the
Public Utilities Act, are set out in Section 3B of the Act, as
shown in Annex 1 hereto. The PUC Act came into operation on
October 1, 1990 and, therefore, the three year period will expire
~on September 30, 1993,

Introducing the Company's case, Mr. Sapders, Counsel for the
applicant,; stated that certain events ocutlined in the PUC Act had
occurred and that these events justified an increase in the current
rates. He further submitted that it was the Commission's duty to
determine that the proposed rates were fair and reasonable. The
intention of the PUC Act was "to legislate an agreement which had
been negotiated between ATN and the Government of Guvana" in June
1330, The essence of the agreement was contained in section 38 of
the Act and its purpose was to stabilise telephone rates for three
}itra, Section 38 of the Act set out tLhe four events that could
automatically trigger a rate increase, Mr. Sanders pointed out
#hnt there was a fifth event that was provided for in the First
Addendum to the Purchase Agreement, but that that event was not
relevant to the Company's case.

All five events,; Mr. Sanders explained; had the common
characteristic of being out of the contrel of the Company. Two of
the events were relevant to the rate proposals. The first event,
Iﬂpntinn 38 (2) (a) of the Act) provided for rate increases in the
event of a substantial increase in the value of the US dollar in
terms of the Guyana dollar. The increase was determined by
relating the average of the highest rate at which the US dellar was
gs0ld during & six month period to the highest rate during the
thirty day period immediately preceding the commencement of the Act
on October 1, 1990, that is, during the month of September, 198%0.
According to Mr. Sanders, the first of the six month periods for
determining the average of the new rates began on October 1, 1990
and ran to the end of March. This was followed by two other six
month periods beginning Movember and December; respectively, which
he described as a rolling aix month peried.

Mr BEanders submitted that the highest average rate for the US
dollar during these three pericds were G$68.04, G%$81.79 and
G$84.92, respectively. These rates were compared toe a rate of
GE45.00 which he claimed prevailed immediately before the
commencement of the Act, He submitted that there was a substantial
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increase in the value of the US dollar which amply justified the
proposed rate increases. He drew attention to paragraph 5 of the
First Addendum in which the Government of Guyana had agreed that
the telephone rates in effect on closing day (January 28, 1991)
"ehall be deemed to be fair and reasonable".

Continuing his statement, Mr. Sanders said that the second
event (Section 38(2) (b)) provided for an increase in the event "of
a change in long distance charges pavable to foreign
corregpondents” . The result of the devaluation of the Guyana
dollar was that the telephone company had to collect more Guyana
dollars to pay in hard currencies to foreign correspondents,
charges or payments which were expenses that GTAT had to meet.

Hr. Sanders further submitted that the charges pavable to foreign
correspondents (section 38 (2) (b)) could be affected by a change
in the exchange rate of the US dollar (section 3B (2) (a)) but that

Buch change could also be triggered independently of & substantiasl

movement, since it did pot have to await the expiry of the six
month period. He contended that there could be a 38 (2) (h)
situation a week after the commencement of the Act but, for 38 (2)
{a), a period of six months had to elapse.

Mr. Eean presented charts in support of his testimony. The
first chart gave the exchange rate of the US dollar for the four
8ix month periods starting September, 1990. It also showed the
average rate of increase for each pericd, these being 21%, 51.2%,
81.8% and 110.9%, respectively.

The second chart presented dealt with long distance charges
payable to foreign correspondents in January and March 1981. It
contained columns showing revenue billed to local subscriberszs for
outgoing overseas calls, amounts payable to foreign correspondents
for completing these calls, the exchange rates applicable to the
transactions and contributions to cperating revenues after pavment
to the foreign correspondents. In January 1991, the contribution
to operating costs was shown as G$2.8m while in March, it was minus
G$37,795,000. Mr. Kean stated that the amount paid by local
subszcribere for calls to the USA was G5359.81, or approximately 31
US cents per minute, compared to a payment to foreign
correspondents of BS US cents per minute,; after devaluation.

Asked whether the rates zet out in the agreements with foreign
correspondents had changed, Mr. ESanders responded as follows:

......... there iz & rate which is chargeable by the
foreign correspondent, That rate; as I understand it; or
those rates, have not changed .......... the other rate is
the rate that GTET has to charge its subseribers and we are
seeking a change in that rate because the charges have
changed"
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Mr. Sanderse further stated that "section 38 (2) (b) has
-nothing to do with accounting rates, has nothing to do with
overseas tariffs"

Mr. Welch explained that at the previous devaluation, the GTC
was given permission to implement changes in the collection chardes
(the charges paid by telephone subscribers) to ensure that the
‘company would be able to provide more Guyana dollars to meet the
‘agreed payments to ATAT and other correspondents.

wiu Sold

Mr. Kean stated that the words "lawfully sold," in the context
Hﬂlld. could only mean Lthe rate historically applicable to GTET.
rﬂhbmﬁhd in the existing cosats of OGTAT was the 45:1 US/Guyana
‘dollar exchange rate and that was the rate that should be used to
‘determine whether there had been a substantial increase in the
*tplua af the US dellar. Otherwise, he contended, the provisions
‘would make no sense., The language of the Act was taken verbatim
from the purchase agreement, hence the Act had to be taken in the
1§htzxt of that agreement. This view was later supported by HMro.
"Sapders who pointed out that the words "lawfully sold” also
*ppanrad in the purchase agreement and, Lherefore, had to be read
a5 lawfully sold to GTET. The point wazs further developed by Mo,
_lﬁ;ng; in the following words:

"the Act incorporates provisions in the agreement
between ATN and the Government. That agreement

itself stems from an earlier agreement in December

of 1989 that had the same provisions. When that
December 1989 agreement was reached;, there was no
cambio, there was no other lawful rate other than

the exchange rate, and we had the same exclusions that
we had here. So what we did was to take the December
1989 agreement which formed the basis for the June
agreement, which became our final contract.

The whole purpose of the negotiations was, the
Covernment was insisting on maintaining the [lat rates.
S0 when they sold the Company, rates were immediately
increased. We were willing to take the gamble on flat
rates for three years and still agree to a tremendous
investment, provided that if certain elements ocutside
our contrel occurred we could adjust rates,; as we put
it;, maintain the same [lat rates.

What we were looking for was maintaining the same

= purchasing power that GTL&T was earning. And that was
the purpose for those exclusicnas. Every single one of
. them provides things outside our control, and they
T really reflect things agreed to on December 11, 19859,
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before these cambios and before a Jlot of things that
had been discussed here were even law"

Mr Sanders submitted in evidence information from the Bank of

Guyana headed "Changes in the Guvana Dollar Exchange Rate. January
lest;, 1950 to present” - May 10 signed by the Supervisor of the

Banking Division of the Bank of Guyana, Hr. James Padmore, pointing
ot that those rates were used by GTAT in making their
presentation.

Mr. Britton, Legal Adviser to the Commission; invited by the
Commission to comment on points of law, stated that of all the
documents referred to as governing the operations of the telephone
company, only the PUC Act was relevant to the interpretation of the
words "lawfully sold". Since no attempt was made to interpret
these words, it was necessary to resort to the normal canons of
interpretation. First, it must be determined whether, in their
ordinary meaning,; bthe words would give a senzible interpretation or
whether the dictionary meaning would offend or lead to absurdity.
The interpretation may lead te hardship but that was another
matter. If lawfully sold was intended to refer only to GT&T, the
framers would have said so. The framera of the Act must be deemed
to know not only of the existence of the purchase agreement but of
all other pertinent documents as well.

The whole ambit of the PUC Act, Mr. Britton continued, waz the
public utilities, not a particular public utility. The framers
mugt be deemed to know also of the existence of the cambios and Lthe
legislation which governed these operations. From the moment
legislation was introduced providing for the operation of cambios,
foreign exchange was lawfully sold through them. All that was
meant by "lawfully sold" was "without giving offence to the law”,
"without any breach of the criminal law".

Mr. Sanders responded that Mr. Britton was not entirely
gorrect. Mr. Britton had argued that the legislators would have
known of the existence of the Agreement and he (Mr. Banders) would
therefore assume that they would have intended to give effect to
it. He pointed to disparities between the PUC Act and the Purchase
Agreement with respect to the 2ix month period for the computation
of the new rate for the U3S dollar. Whereas; the PUC Act specified
that the period should start "immediately after the commencement
of the Act" the purchase agreement specifled "after closing”. Mr.
Sanders asked the rhetorical guesticons: "Has the draftsman given
#ffect te the agresament? Did he know of the existence of the
agreement?” He also pointed out that while the first Addendum to
the Purchase Agreement mentioned a fifth event that could trigger
a rate increase, the PUC Act, assented to by the President eleven
days later, mentioned only four. He again guestioned the
drafteman's knowledge of the existence of the purchase agreement as
well as of the First Addendum.
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Mr. Sandergs stated that Section 38 (2) of the PUC Aect, in
referring to section 4 (1) (b) of the Act, restricted the
application of that section to public utilities that provide
telecommunication service of which GT&ET was the only one operating
in Guyana. He referred once again to the 1980 Budget Speech of the
Minister of Finance to show that the GTAT was restricted to the
exchange rate of G%45.00 to the US dollar until the Budget Speech
of February 20, 1991. He submitted that the words "lawfully sold"
were ambiguous and, in the circumstances, it was necessary to look
to the intention of the legiszlature. Since the PUC Act followed
the purchase agreement,; it had to be assumed that the legislative

;:_iﬁttnti:m was Lo give effect to that agreement.

7 in a final comment on the point, stated that
speeches of the Minister of Finance could not over-ride an Act of
Parliament.

. f iod of Six Mont)
4 Hr; BKeapn referred to the information provided by the Bank of
Hﬂr&na which had been previously submitted in connection with the
fi:r:hange rate of the US dollar. The document showed periodic
;Iu.ngas in the rate of the U5 dollar and Mr. Kean explained that
rate on the date nearest the end of the month was used in the
! any's computation of the average rate over the six month
periods. Mr Kean pointed out that the figure was not an average of
the highest dally rates and that GT&T did not ask the Bank for a
computation of the averages but simply for changes in the exchange
,;n;te. HE felt that any difference in the methods of computatlon

would be "minimal”,

| Mr. Kean explained further that the Act did not indicate
ﬁh&ther the average was daily or whether it was an average
ﬁulputed, a8 the Company had done, by simply picking a time of the
Innth cand using the rate for that day. The rates provided in the
document were used in the belief that any deviation would be
minimal. Mr. Kean stated, in conclusion, that they would have no

ﬁhjuntlnnn using the dally rates.

Average over the period of thirty days immediately before the
commencenent of the Act

Mr. Eean submitted that the highest rate during the thirty day
period (September 19%0) was G$45. to US$1. He further submitted
that lawful rates during the period could only mean the rate that
was applicable to GTAT simply because Lhe whole context of the
Purchase Agreement was an arrangement to protect GTET from an
increase in its costs. To go to the cambio rate was "to pull the

. provision completely out of context and make it applicable to a
' case to which it was never intended to apply". Mr. Sapders added

21 )
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availing themselves of the highest rates on their foreign exchange
L:té:ipt3+ For GT&T,; the rate was pegged at G545, Lo USS1.

Mr. Willjams explained that the rate used for GT&T's
transactions with the Central Bank in Octeber 1990 was G546, to

_Il. The rate was the same up to January 4, 1991. He was not
pmiliar with GT&T's transactions with the Central Bank after
1591 but he was aware that the Bank itself prepared

inancial statements and had US dollar foreign currency accounts.
The rate used by the Bank for these accounts were G§45. to USg§1.
It was correct that the rate applied to GTET in the Budget Speech
‘referred to by the Company was forty-five Guyana dellars to one US

“dollar.

_'_.1:-. ts with Foreign Correspondents

Mr. Kean disclosed that GT&T had nine foreign correspondents

with seven of which it had agreements that were "more or less

formal®. For the remaining two, the arrangements were evidenced by

Iipfnrmatiﬂn provided on thelir transactiona with GT&T. Coples of
he related documents were tendered.

.~ Mr. Sanders gquestioned the relevance of an examination of
these documents, contending that the Commission's task was to
;;'=urlina whether an increase in rates was Jjustified and whether
e rate being sBought by GTAT was fair and reasonable. He
'ﬁﬂn!idarad it factual that there had been a substantial increase as
tipulated in the Act and that there had been a change in the long
stance charges in fulfillment of section 38(2) (b) of the PUC
Agt, All that the Commission had to do; he contended, was to
~decide whether the increases proposed were fair and reasonable.
-ﬂ' First Addendum to the Agreement had stated very clearly that
rates obtaining at the time of closing were fair and
easonable. Mr. Sanders reiterated that the agreements with
1! _ﬁj,-l'aign corregpondents were not relevant to the issue under
cussion. What was relevant was the factual situation that the
lugnl tender in Guyana was the Guyana dollar and that more Guyana
‘dollars were required to pay the foreign cerrespondents,
A Both Hr. Kean and Mr. Sanders contended that there was no
_'.sj‘,_!g-laatiun between the rates payable to foreign correspondents and
-iites payahle by looal subscribers for international calls.

= Mr. Kean said that the basic agreement with ATET was concluded
| in Hovember 1, 1978 and the rates currently in force were agreed on

.Hir 2, 1984 and set out in a rate schedule attached to a letter
igsued on the same day. The rates were as follows:

January 1, 1985 Usg2.10 per min,

h January 1; 19B6 Uss1l .90 = do =
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January 1; 1987 Uss1.70 = dg =

ﬂivided equally between the two parties.

Both Mr. Kean and Mr. Welch stated that the 1987 rates were

£ill in effect.

Fo ele e, Mr HKean submitted copiea of three telexes

exchanged with GTC evidencing an agreement reached on April 6, 1980
an accounting rate of 0.80 SDR per minute, shared egually

between the two parties,

For British Telecom; Mr. Kean submitted a copy of a telex

i_ted 16/8/88 setting out the following rates:

IDD cheap rate

Operator IDD full rate
0.70 0.60 per min.
2.70 0.60
1,40 SDR's 1.20 SDR's

ective lst June, 1987,

- At a subsequent hearing, the Company submitted a telex from
itish Telecom adding a rate for Cellect and Credit Card Service
2.00 5DR's per minute and for Collect and Credit Card Surcharge

{4.00 SDR's per minute), beth split 50:50.

In paragraph 3 of the message; GTC, The predeceszsor company;

ormed British Telecom as follows:
"Please note, however, that Guyana does not issue

credit cards and would prefer if this could be
excluded from the proposal”.

‘Mr. Kean said that the agreement represented the existing
ion.

For aAntigun, GTAT submitted in evidence a telex from Cable and
ege PLC London, dated 19 December, 1984 to GTC proposing the

1 wing rates:

From Antigua TAR ANT GUY

P/P surcharge . 1.48 0.74 0.84

~ Class/Min 0.74 0.37 0,37

 IDD/MIN 0.62 0.31 0.31
‘From Guyana

0.98 0.49 0.49

- linclass
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fﬁmﬂ reaponded by telex on 23 January, 1985 accepting the offer.
" Mr. Welch recognised the charges of 7d4¢, 37¢ and 31¢ as being
currently in force.

. For Barbados GTAT submitted in evidence two telexes both sent
by GTC to Barbados External Telecommunications. The first dated 186
s 1987 proposed the following rates for traffic between the two

countries:

Guyana 0.31 US dollars
Barbados 0,31 US dollars
Total rate 0.62 US dollars

. The second telex which was difficult to read referred to what
-{lrﬂd to be a classified service with the following rates:

Guyarna 0.37 US dollars

Barbados 0,37 US dollars
Total Hate 0.74 US dellars

There was nothing to indicate that these proposals were
pted. In answer to gquestions, Mr. Kean said that the proposals
egented the existing rates and Mr. Welch stated that the

ant was complete.

For Trinidad and Tobago, GTAT submitted in evidence a letter

om Textel dated 17 June, 1987 in response to a letter from GTC,
_y# Hay B; 18B7 making the following counter- proposals:

Classified 122 I1DD
Guyana 0,37 0.31
T&T 0,37 0.31
Total 0,74 US dollars 0,62 US dollars
" a personal surcharge of $1.48 USD per call to be divided

The letter further stated that "collect call service already
ted between the two countries and Fyour earliest
ents/agreement will be most appreciated".

Mr. Welch stated the rates were currently in force.

Again, there was nothing teo indicate that these rates were
ﬂtnd but Mr. Kean also stated that these rates currently

led. There was also no information on charges for collect call
ice between the two countries.

. For the Federal HRepublic of Germany, Mr. Kean tendered a
ter dated B8 August, 1989, accepting a proposal submitted by

centa Darmstadt for the following rates:
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Outgoing =

Guyann 0.78
UsA (ATET) 0.44
Germany 0,78

2.00 SDR's

effective date July 1, 1898%9.

Information on the rates for calls from Germany was not
- Bupplied.

Mr. Welch stated that the document fully outlined GT&T's
errangement with Germany.

For Brazil, GT&T submitted & statement of accounts with
EMBRATEL for the month of January 1991 showing the total amount
eved to EMBRATEL and a rate per minute of 3.B05 gold france. The
information which was prepared by GTC related to outgoing calls
only and was unsigned. There is no indication that this
information was prepared for submission to Embratel.

For Suriname;, a similar statement of Account with Latel
Surinam for the month of January 1991 was tendered. Again, the

information which was prepared by GTC was on outgoing calls only
and was unsigned. As in the case of Bragil, the statement showed
: total amount owed TO Latel Surinam and an average rate of 1.607
d francs per minute. There was nothing to indicate whether this

ment was prepared for internal use or for submission to

‘iname .
Hr. Welch said that the rates shown in the statements were the
Suriname

&8 for traffic between Guyana and the two countries,
- Brazil. He also stated that the arrangements with the two
tries were made at a government to government level but that he
‘pot know wWhether the government of Guyana had any wrilten
gements. He was not aware that there was any adjustment,
isequent to 1987, in the accounting rates for traffic between
ana and the USA. The current rate was the same as appeared in
- documents provided to the Commisszion (US§1.70 per minute).
.h regard to Canada, Mr. Welch also stated thal Lhe documents
mitted fully represented the Agreement with Teleglobe. Asked
wer the copies of telexes exchanged with British Telecom
: sented the full agreement, Mr Welch responded it represented

E;undarstnndinﬁ with British Telecoms and seemed to be the full

sment .

Mr, Sanders said that he himsell was surprized abk the
gcantiness of the information relating to foreign correspondents
fiﬂkad Mr. Welch to explain why that was so. Mr. Welch replied
iat before, the Government of Guyana had nationalised the
m;::uuuunlcatiun service, Cable and Wireless, the previous owners,

Fﬁﬁigrﬁapnnsihla for international operations and GTC had no
ﬁhtinns with other administrations and no information whatever on
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international agreements. The only agreement that he had ever seen
since the take over of the operations by the Government of Guyana
was the agreement with ATET signed inm 18978, For wmsll other
correspondents, all that would happen in connection with rate
ad justments was that telexes would be exchanged. He was not in a
Position to say whether all the documents were transferred to GTET
with the change of ownership in January of the current year.

GT&T's Response to the Commission's Request for Information

The Commission decided at the hearing held on 13 May, 1981, to
gonduct a study of the financial operations of the Company in order
to verify the information submitted with the Company's application
and to obtain the financial and other information necessary lfor the
gonsideration of a rate increase. Accordingly, the Commission
gued an Order dated 24 May, 1391 requesting the Company to
opvide the information listed in an attachment to the Order and
ifying the Company that Lynch Associates Ltd, Financial and
agement Consultants, had been appointed to carry ocut the study.

An important objective of the study was to determine the
ture of the Company's costs in terms of domestic and foreign
ts in order to provide a basis for establishing a coefficient
eztimating the impact of the US dollar rate increaze on the

serating costs of the Company.

. Following disclosures by Lynch Associates Ltd of the failure

the Company to provide access to certain books and other
ants essential to +the cost verification process, the
&8ion issued a second Order on June 12, 1991 requiring the
ny to furnish the documents.

At the hearing on 15 June, 1%91, Lynch Assoclates reported
while most of the information pertinent to the Company's
s had been received, difficulties had been experienced with

“to expenditure information.

"The main difficulties pertained to the follewing:

The incompleteness of the information supplied (The

omigseion of significant domestic expenditure items will
bias the ratio of foreign to domestic inputs towards the
foreign component and this will result in a greater
increase in the Guvana dollar cost of operations than
would otherwise be the case when calculating the impact

of the devaluation]).

The lack of documents supporting the transactions
underlying the accounting aggregates.
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{c}) The fact that many important company records that are
indispensable to the verification process were kept in
the US Virgin Islands and were not available for

inspection.

(d) The inability of local officials to provide explanations
in connection with the accounting information submitted
by the Company. {The reason given was that the
operations concerned matters that were dealt with or were
the responsibility of officials operating out of the US
Virgin Islands. Despite reguests, these officials were
not made mvailable to give the assistance required.)

Mr. Kean, GT&AT's General Manager, undertook during the hearing
provide the outstanding information in ten working days, that
: by 26 June, 1991. The Commission decided to extend the time to

-1gt, 1991.

. ‘When the hearing convened on July 26, the Company had still
ot submitted all the informatlion requested.

In a written report to the Commission dated 22 July, 1991,
i Associates wrote as follows:

"On the 8 July, at a meeting with the General Manager, the
latter was informed, inter alia, of the need for the team to
have access to the Company's General Ledger as well as a list
~aof the General Ledger accounts and their balances (i.e. trial

" balance) for the months January to April, 1991, This would
:i;piﬂt in speedier verification of the General Ledger items.

:iéha regult of failure to gain accesa to the General Ledger;
nd in the absence of complete submission of data requested,
the team terminated the verification exercise on 17 July,

In view of the foregoing, the team is unable to complete its
‘assignment and, in addition, the status of verification work
es not provide the team with a basis for advising the PUC on
+ reasonableness of the data presented to the Commission.

. If an opinion is to be expressed and guidance provided, Lthere
s to be a firm basis for so doing. This must be based on
examination of the books, records etc of GT&T and the
ication of normal accounting/verification technigues used
such circumstances as related to the present assignment."”

_Sanders asked for two to three weeks to furnish the
ing information. The Commission decided te extend the
four weeks (up to 23 August), indicating that that was

extension that was being granted in view of the six month
get by the PUC Act for the Commission's decision. This
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‘decision was followed by an Order requesting the Company to
furnish all the outstanding informatien by the agreed date.

, At the conclusion of the hearing on October 2; it was evidentL
hmm the report of Lynch Associates Ltd that there were atill
ignificant gaps in the information furnished by the Commission.
Lynch Associates also reported continuing difficulties in their
tempts to galn sccess to documents. The Commission therefore
ided to subpoena a number of officiala of GTET and ATN who had
responsibility for the information still outstanding,
quiring them to appear at the hearing on October 39 bringing with

them the specified information.

At the hearing on October 14, the Company presented a set of
armation in response to the subpoenas. While this was clearly
ubstantial response, in terma of the amount of documentation
provided, it fell short eof what was reguested in that many
mportant documents were omitted and, 1in numerous cases, the

riginals, duplicates or properly certified copies were not

?;Zﬁiahad. as required.
The information reguested fell inte two broad areas:

{1) General information on the local and foreign operations
of GTET,; including information on its organisation and
management, its basic systems for local and international
telecommunications, its procedures for billing customers,
and arrangements for effecting settlements with foreign

correspondents.

{2) Income and expenditure informatien for the months of
January teoe April, 1991, with relevant supporting
documentation, the expenditure information identifvying,

as far as possible, local and foreign input costs.

- The Company has proposed the rate increases in order to off=set

increase in the Guyana dollar costs of its operations
ibutable to the increase in the exchange rate of the US dollar.
Guyana dollar was devalued on February 20, 1991 and this
ered the first two of the five events set out in section 38(2)
he PUC Act which would justify a rate increase. The first

was a substantial increase in the rate of exchange of the US
1] in terms of the Guyana dollar. The second was a change in
he long distance charges payable to foreign correspondents.

section 38 (2)

is The Company contended that the first event,
It

{a), affected both the domestic and the internatienal rates.
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contended, however, that the second event section 38 {(2) (b) could
be triggered even though the substantial increasze condition set out

[ in 38 (2) {(a) was not fulfilled or the six month waiting period had
not elapsed. This argument calls for careful consideration.

It is important te point out that the concern of the
Commission is with the increase in the Guyana dollar costs of the
Company's operations and the rate increase which this justifies.
In so far as international calls are concerned, an increase in the
Guyana dollar costs of the company can be triggered by (i) an
increase in the amccounting rates agreed between the GTET and its
foreign correspondent, and (ii) an increase in the exchange rate of
the US dollar. Hr. Sanders submitted that the event provided for
in section 38(2) (b), i.e., an increase in the charges payable to
foreign correspondents, had nothing to do with accounting rates.
This was a rather strange position to take since it seems obvious
that if, in agreement with a foreign correspondent,; the accounting
rate is increased, the cost of foreign calls in Guyana dollars will
‘also increase, leaving aside any offsetting cost movements. In
‘fact, section 38 (2) (b) seems to be specifically aimed at this

‘sltuation.

The Company contended that while the second event is triggered
an increase in the exchange rate of the US dollar, this change
ot be determined on the basis of the procedures set out in
ion 38 (2) (a). This position leads to two obvious
Ticulties. In the first place, it implies that two different
cepts or procedures for determining an exchange rate change or
yation are contemplated in the same section of the Act even
ugh only one such method appears to have been explicitly stated.
condly, it will mean that two different concepts or procedures
11 have te be applied in estimating the impact of devaluation on

‘the Company's costs.

The problem will be clearly seen in relation to the elements
t in the collection or subscriber charge. The collection
for an international call comprises basically the accounting
component or the rate payvable to foreign correspondents and
domestic cost component. If the Company's argument is
ed, the increase in the costs associated with the accounting
component will be determined by applying one concept while the
eage in the cost of other foreign inputs as well as locally
d Inputs will be determined by applying one that is entirely
ent concept. Thies iz clearly untenable. The accounting rate
ent of cost is no different from other imported itema of cost
far as the transmission of the devaluation impact is
ned and the same measure of devaluation must be applied in
cages. The same concept must also be used in relation te
itically sourced inputs.

___#Fis not necessary to consider, in the present circumstances,
- the second event, the increase in charges payable to
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foreign correspondents, can be triggered only by a change in the
accounting rates agreed between the Company and its foreign
‘correspondents,; since this event is net a factor ln the current
‘rate case. What is beyond dispute is that an important element of
the Company's cost (the accounting rate element) has increased and
that this has come about as a result of an increase in the exchange
‘rate of the US dollar. The rise in the exchange rate of the US
‘dollar has also affected the Guyana deollar costs of other imported
‘inputs and the same method of calculation must be used in all cases
to measure the impact of devaluation on the Company's cost.

) According to section 38 (2) (a), an increase in tariffs is
Justified

F

1. if there is an increase in the exchange rate of the US
dollar in terms of the Guyana dollars| and

2. 41f the increase i3 substantial.

What is substantial has not been defined, but procedures have
g@en laid down in section 38(2) (a) of the Act for measuring
geg in the value of the US dollar. These procedures represent
dical departure from the method normally used by economists for
uring such changes. In the normal method, the old exchange
is the rate that prevails immediately prior to the exchange
dadjustment,; generally,; the rate at the close of the prévious
blisiness day. This rate is used as the base rate against which the
change is measured. The new rate is simply the rate
ling on the day the rate change has ococurred or on the day in
elation to which the charge is being measured.

- In the special procedures set out in the Act, the base rate i=s
i&ghest rate at which the United States dollar was lawfully
‘during an arbitrarily selected period = Lthe thirty day
od immediately preceding the commencement of the Act. The new
is not simply the exchange rate on the day that the change has
ped but the average, for a period of six months, of the
est rate at which United States dollar was lawfully sold in
ma&. This special formula is a clear indication of a

srate purpose on the part of the legislature and its rejection
g conventional procedure of the economizst. Needlesa to zay,
nterpretation of section 38(2) (a) of the Act was a major
‘of the company.

gﬁi.ﬂnnpany'a éunnerna relate to three basic elements:
1)

_ :Qﬁ the average for a period of six months of the highest
rate at which the United States dollar is lawfully =sold
in Guyana

lawfully sold
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iii) the highest rate at which United States dellar was

lawfully sold in Guyana during a period of thirty daye
immediately preceding the commencement of the Act.

Lawfully Sold

The Company contended that "lawfully so0ld" in the context in
which it is wused could only refer to the rates hiastorically
applicable to GT&T. The Guyana/US dollar rate of 4611 was
historically embedded in the costs of GT&T and it would make no
sense to use any other rate to calculate the exchange rate
movement. The Company alsoc argued that the provision had passed
down from the purchase agreement which was signed in June 1930 and
had its origins im the earlier 188% proposal. At the time the
provision was conceived,; no camblos were in operation. The Company
also presented informaticon, signed by the supervisor of the banking
department of the Bank of Guyana, on "Changes in the Guyana Dollar
Exchange Rate, January 1, 1990 to May 10, 1991" and pointed out
that these rates were used by GT&T in making their presentation te
the Commission. Finally, the Company alluded to the reference in
gection 4{(1) (k) in section 38, claiming that this reference,
limited the application of section 38 (2){a), and the concept of
lawfully sold, to public utilities that provide telecommunication
gervice., And since there was only one such publie utility, the
Guyana Telephone and Telegraph Company, section 38 (2) (a) applied
to that Company and no other. Te round off its argument, the
Company (Mr. Sanders) claimed that "lawfully sold" was ambiguous,

hence it was nocessary to look Lo the intention of the legislature
for itz meaning.

First, we shall examine the Company's arguments. The act does
not say "lawfully sold to GT&T" and it would be unreascnable to so
extend the application in this way. Moreover, the fact that there
ig in existence only one telecommunication company does not, BE a
matter of logic, limit the Henerality of "lawfully sold".
E&mﬂﬂﬂjy gnld” refers to the members of a class, in this case,
ﬁiﬁlit utilities providing telecommunications service, and it i=s
valid for that class, regardless of the number of its members even
if there iz none. In fact, the Purchase Agreement assumes the
possibility of other telecommunications companies.

Paragraph 6.2 of the Purchase Agreement provides for the
granting of a non-exclusive license to GT&T to provide cellular
radio telephone service., The possibility was and is still open for
the establishment of a radio cellular telephone service by other
companies to which the provision would have applied. The fact that
ne other company has taken up the opportunity during the interwval
between the signature of the Purchase Agreement and the coming inte
operation of the Act, does not destroy the generality of the words
"lawfully sold.” But the fact is that the Post Office Corporation
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‘iz also a publie uwutility currently providing telecommunication
{telegraph) service within Guyana.

Finally, the Company's case is undermined by Condition 24 (1)
(a) of the Licence under which it operates, which, in reference to
the issue of an exchange rate increase, reads as follows:

"in the event of a substantial increase in the average

for B pericod of six months of the highest rate at which the
United States dollar is lawfully sold in Guyana, over the
average; for a period of one month lmmediately before such
closing, of the higheat rate at which the United States
dollar is lawfully scld in Guyana by any person licenzed

by the Government under any written law to sell the same”.

"Any person licensed by the Government” valausly includes
ﬂaalﬂrs operating cambios under the Dealers in Foreign Currency
[Llcanaing] Act, 13990, There 1l clearly no ambiguity in the
ﬂmaning of "lawfully sold" either in its dictionary meaning or in
'1&#':untext in which it is used, as contended by Mr. Britton.

[or a period of six months
According Lo Mr. Sanders; the first six month pericd began on
tober 1, 1990, the day on which the Act came into operation. In
t;, he viewed the situation in terms of a "rolling =six months
iod", starting October 1 and following on at the beginning of
each succeeding month. Mr. Sanders argued that the "highest
werage rate" could be computed for each six month period and, then
iy related to the highest rate during the month of September (the
rty day period immediately before the commencement of the Act),
rate could justify a tariff increase. As no claim has been
on this basisz, there ig no need to congider the validity of

i & contention.

The Company's proposal was submitted by letter dated April 15,
;ﬁith a request that the increases be made effective from May
891. At the end of March, a period of 8ix months had elapsed
¢ the commencement of the Agreement. This period was therefore
for the purposes of the proposals.

The company computed the average on the basis of the exchange
ﬁﬂf the US dollar published weekly by the Bank of Guyana.
to Jume 1990, this rate was announced by the Bank of Guyana
the official rate on the basis of which the commercial banks
}qiguiﬁed to conduct their foreign transactions. After June
the rate was calculated as the weighted average of the rates
ch currency was sold by the five commercial banks and the
rgest cambios. It was contended that the official rate
o the operations of GT&T. But as Mr. Williams pointed
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out, these rates were not necessarily the highest rates at which
the U5 dollar was sold.

Aside from the gueation of "lawfully sold", the company was
not averse to the use of the highest daily rates in computing the
average over the six months period; Mr. Kean taking the view that
any differencez in the results of the two methods would be minimal.

To help in the computation of the average rate, Hr. Williams
presented a table showing the highest daily rates at which the US
dellar was so0ld over the periocd October 1, 1890 to March 31, 19391.
The rates covered the transactions of both authorised dealers undepr
the Exchange Control Act (the five commercial banks) as well as
individuals and companies (Cambio operators) licensed to conduct
foreign exchange business under the Dealers in Foreign Currency
(Licensing) Act, 1990, On the basis of this information, the
highest of the highest daily rates for the US dollar for the period
was G$105.82.

In calculating the movement for the exchange rale in relation
to section 38 (2) (b} - the increase in charges payvable to
foreign correspondents - the Company ignored the formula set out
in section 38 (2) (a). It compared the rate of the US dollar on
the day its application for a rate increase was made (G$128.00 to
pﬂi1+ﬂﬂi with the "lawful rate of G$45.00 to US$1.00 which obtained
both prior to the February 20 devaluation and during & period of
thirty days immediately preceding the commencement of the PUC Act”
[he figure arrived at was an increase of 184 percent. The Company
proposed that the collection charges for international telephone,
telex and telegraph services be increased by this percentage.

A= ratE at which the US dollar was lawfully sold in Guyana
: ik riod immediately preceding the commencement

L

Adhering to the view that the rate at which the US dollar was

wfully s0ld could only mean the rate applicable to GT&T, the
%g;man gave, as the highest rate applicable for the month nf

ptember, the rate of forty-five Guyana dollars to one US dollar,
8 rate that it claimed was applicable in ite transactions with
e Bank of Guyana. However, according to information presented by
: Bank of Guyana, the highest rate at which the US dellar was
llviullr enld, on the basis of the transactions of all authorised
iﬂﬂ licensed dealers in the month of September, was G§91.00.

Agreements with foreign correspondent

o The current Agreements with foreign correspondents are the
Hﬂit reliable scurce of information on the accounting rates which
constitute one of the elements of cost in the collection charge.
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The agreements are also important as a means of verifying the
accounting rates compiled by the Company and submitted with its
application of April 16. The Company reported that it had

agreements with nine foreign correspondents, namely,
ATET [USA)

Teleglobe Canada

British Telecom (UK)

Antigua

Barbados

Trinidad & Tobago

Federal Republic of Germany

Bra=zil
Suriname

- We begin with s review of the arrangement with these nine
espondentls listed above.

imlfhe accounting rates for AT&T, Teleglobe, British Telecom and
gua have been confirmed by documents submitted to the

iasion,

For Barbados, all that the Commission has received from the
ny were two telexes from GTC, the predecessor of GTAT, Lo
Barbados one, dated 16 March, 1987, proposing a rate of
for telephone calls between Barbados and Guyana, divided
between the two administrations, and the ather, largely
herable, which appears Lo be dated 11 August, 1987,
gsing & wish to upgrade to classified service at # rate of
Td per minute, nlso divided equally. There was no indicalion
e proposals were accepted by Barbados.

} Trinidad and Tebage, o letter dated 17 June, 1987 was
zed showing Textel making & counter of fer te a previous of fer
GTC (May B, 1987). Again, there was no indication that the

Fooffer waa accepted.

the Federal Republic of Germany the Company presented a
dated 21 August, 1989 indicating GTC's acceptance of a
by Postcente Darmstadtin respect of calls from Guyena.

- Brazil and BSuriname, the Company submitted unsigned
. of statements of accounts purportedly for telephone
the respective countries. There is no indication whether
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the information was prepared for submission to the foreign
correspondents or whether it waszs for internal purposes. It ia
noteworthy that, while the information presented iz purportedly for
outgoing calls, the heading of the form shows that it is for
traffic im the opposite direction. This enn only add to the
confusion. A rate per minute of 3,805 gold francse was shown for
Brazil and 1.607 gold francs for Suriname, but there was no way of
determining whether these rates were simply statistical averages in
relation to & structure of multiple rates or whether they were the
agoounting rates actually agreed between the administrations

concerned .

The accounting rate information submitted by the Company
reveals many discrepancies. For example, while there iz evidence
‘of three categories of Accounting rates for the United Kingdom, the
documentation submitted by GT&T shows only one category for the USa
(US$1.70 per minute) and one for Canada (the unified rate of 0.80
S8DR's per minute). There is no information on cheap rates or
gollect and credit card rates for traffic with these countries.
Yet, the schedule of accounting rates submitted by the Company with
its application of April 15 shows four accounting rates for Canada

‘and two for the USA,

Verifiable information on the accounting rate is absolutely
égﬁiiaary for determining the dollar amounts by which the component
cost attributable +to this factor should be increased. The
oblem is compounded by the fact that rate increases have to he
ixed, not only for the nine ocountries in respect of which
ormetion has been submitted, but for all the destinations listed
the schedule of rates submitted by the Company - 169
Linations in respect of international telexes, 181 in respect of
srfational telephone calls, and 238 in respect of international

The Commi=sion cannot increase ratea other than those for
h proposals have been made. Theare rates are set out in the
ule to the Company's application. But that schedule shows
& single collection charge or rate for each destination. The
inyY has adopted a single collection charge for each country
nation even where multiple accounting rates are given. This is
ly shown in its compilation of the accounting rates and
ction charges submitted with its application of April 15. Tt
iportant for the Commission to know the éxact accounling rate
ment of these charges, whether it is & simple arithmetical
ge, or A weighted average where multiple accounting rates
4 or the highest, the lowest or an intermediate rate. While
le collection rate is administratively convenient to the
¥, it is not necessarily the best solution for the
ber., This issue will have to be addressed at the end of the

jree year stand-still period.

1
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The schedule shows a per minute rate as well as a three minute
minimum charge. There is no evidence of any minimum three minute
call period in any of the documents showing the accounting rates
with foreign correspondents. It is unfair to the consumer that the
Company should make a minimum three minute charge for overseas
calls when it is being billed on a per minute basis by its foreign

carrespondents.

Apart from the communications with foreign correspondents,
the only eother information on the a&accounting rates is that
presented as Appendix 1 of Section C (Reasons for the change in
Rates), attached to the Company's letter of April 15. The
information covers B8 countries for G868 of which there were two or
more rates. It shows the accounting rates before and after
devaluation as well as the current collection charges. Mo
independent means of verifying these charges have boen provided,
apart from the correspondence referred teo above. And, as it has
been shown above, even this information is far from adequate in
respect of some of the countries concerned.

Lynch Associates Ltd attempted to wverify the existing
~accounting rates on the Dbasis of the revenue collection
”1hfhrlatiun presented by foreign correspondents. But this approach
iﬁd not prove successful. One difficulty lies in the Tact that the
rlturna show the total number of call minutes, the total amount of
ﬁhe related revenues and a rate which could conceivably represent
no more than a simple average rate and not the actual accounting
- rate since there could be more than one such rate. What is needed,
ii.nut an arithmetical average but, if they do exist, the exact
accounting rate for the wvarious categories of calls. It is
reasonable Lo assume that GTET must have compiled the accounting
2 information from records other than the returns from
espondents and, these should have been made mveilable to the
mission. Even if the records are missing from its files, GT&T
d eazily have obtained the information from its foreign
respondents, including information from transit administrations
countries: with which it has no direct relations. It bears
e#ating that the burden of proof ie on the public utility.

The Commisznion can properly rejeckt all unverified, aceounting
g8, It has decided, however, on an approach that will enable
company to adjust for the accounting rate, subject to
r..funtnry verification of such rates by the Commissien before

new collection charges are implemented. The Company will be
{id to adjust each collection charge by an amount, in Guyana
correaponding to the percentage IHETEEE& by which the
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Information submitted by the Company

~ We begin with general comments and observations on the
information provided by the Company. This will be followed by
special sections on two areas of major concern to the
Commission - the payment of advisory feea and the making of loans
and advances Lo ATN.

General comments

The basis for the examination conducted by Lynch Associates
was the expenditure statements submitted by the Company. The
Company submitted three statements in response to the Com-
mission's request for details of expenditure. The first was for
January te March, 1991, and the second and third, for January to
‘April, 1991. A summary of these statements iz presented below.
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GUYANA TELECOMMUNICATIONS CORPORATION

DETALLS OF EXPENDITURE
{ JANUARY TO APRIL, 1991)
G§ D00's
e
First Submission | Second Submission | Third Submission
EXFENDITURE January to March Japuary bto April | January Lo Aprcil
Foreign Total Foreign Total Foreign | Total
ENPLOTNERT COET:
I Salary b Veges B350, 5 L3420, Ttk 16,451,
3. Heal kllovences 3, b6%, = 114, {hE, 938,
1. Wehicle Allowances - 1,204, hiak. TN
i, Travelling asd i
Substences 1,830, 2 78 Eal. B &
I'1 It-l-”l 'l‘l‘] fle i53| ' Eiar ][H. :'BI
. W13 and Nedical ni = L0, LT, 1B
1. Peasion snd Gratwity = - iils (18 13E.
AL Trafaing M. i1, {8 u. i1,
| Frafessiom] Fees - - § 015, b, E0E, 5, AR,
18, Gther Enpleyment Coste i5. ik, EB {57
B30
TOTAL ENFLOTHENT COST 13,330, 30,752, 15,91, Ml
183, 18k
Ly Poreign out papments [#5,112. 5,03, PBd, 106, (35,268, | [E9,268.
AL, Space pegaest rental B Ea L1511 LT LER LU R
- 193,338,
- TOTAL 00T PAYNENTS 142,088, 153,338, 194,558, | 194,568,
_ LR UMD REPALLS
13, Fuel and Lubeicent 1,124, o T - 1,88,
Hlectricity fla. EHIRLT I I T - | na
' 2,561, 1,050, | 18,18, - | 5,6,
L. 6,437, 4,056, 10,41, i, 13,
29,640,
1411, 11,142, 40,008, 10,243, 11,7186,
§5,681.
Expenee = RELETH, £6, 682, 55,682,
31531I ||T:i‘| =] ].Tgll
18,115, 5,098, 305 | 3,80
= “p]li. ;E|]”| 3‘I'|“5-
sultant cost : ; 482, | 3,458,
J = = ]E.UH. lt.ﬂﬁ.
= : 127,880, | 147,842,
B 495, = §,100. 13,000,
13,89, 18,362, | 11,560,
OTUER RIPRNSES 1,47, - 103,283, | 118,208, 161,817, | 295,851,
' 166, 64, 135,264, | 382,449, U6, | 58,
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The statements show a number of discrepancies, particularly
betwesn the second and third. For the purposes of verification,

Lynch Associates concenbrated on Lhe Lhierd, A comparison of the
third statement with information in the General Ledger revealed
digscrepancies In seven of the Lwenly [ive items. "In bterms of

aggregate value; this was not of major significance, amounting to
G$6.2Tm out of a General Ledger total of G$555.07, as against the
Company's submission of G§548.3.

Of major importance, however, was the verification of the
reliability of the data submitted. This required that the Company
aubmit invoices, contracts, agreements,; receipts etc, where
appropriate; and that it provide full &access to knowledgeable
staff, whenever any explanation was needed. i

Lvmels Agancioniee pagpep leod Dhind 0 he Coangonny mloogesd o moeliedd

TR T TR T Lo geawnw Daler wovmpepoen 8 daepy ban B s mnd fosni . Povaae a0 I lawaci

| arders el sobpoenns reguesting such informabiong Lhe Qompany Fol
shiveed ol wlind winew prevgiperslbead, Lhoas gresl by dnlslbbn bag Ll
verbllesblion processb, Muoreover, bbeconuse Lhe Lbwo  mesl sondlor

officials namely Messrs Heying and Williams who are responsible for
the Company's accounting and financial operations were located in
the U.S5. Virgin Islands, often, no one was present to provide
explanations needed.

’ Of great concern to the Commission, are the numerocus payments
1 by GTET on invoices in the name of either ATN or VITELCD, without
any documentary evidence establishing that the goods or services
po kil Foe by OTET werees, b Faicl . Top The hepslil ol 0T8T, Thr
Lompany stebed, in explanation; Lhal such Lhird party bransaoliones
were necessary because GT&T did not have a good enough credit
rating to facilitate direct purchase arrangements. Even if this is
assumed Lo be so, third party transactions could be conducted in a
more transparent and business-like manner.

A case In point iz the purchase of computer eguipment Ffrom
Zeos International of the U.5.A. The invoice was made out in the
-.]'[m of VITELCDO and endorsed by US Customs with Lthe following

words;

These commodities licensed hy US Goverpment for- ultjmate
degbineblon Yirdin Ielonds oaod diverslon copleary Lo US
Law i# sbtydotly problbited.

- The Commission noted with concern that only an uncertified
¥ o the invoice was provided; the original; no doubt;, for some
Qluined reason, remaining within the VITELCO sysatem.

The mere presence of a Zeéos computer in the head office of
~eannot, by itself, establish that the eguipment actually
ted was received. This should not be regarded as questioning
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the integrity of any one involved, but as a comment on the manner
in which the Company conducts its business.

GT&T is a company established under the laws of Guyana and it
iz separate and distinct from its parent company and its other
affiliates. The Commission cannot accept a situaticn where the
Company's financial transactions lack elarity and transparency due
to the fact that they are mixed and interwoven with those of the
other companies, irrespective of whether there is an affiliate

relationship. There must be clear boundaries between the
aocounting and financial operaticons of GT&T and thosze of other
companies. This is an absolutely necessary conditien, if the

Commission is to be in a position to warrant that, in appearance as
well as in fact, costs unrelated to service provided by GT&T are
not, unwittingly or otherwise, passed on to Guyanese consumers.

Also of great concern to the Commission, are the npumerous
payments made by GTE&T to individuals and companies with which GT&T
has no proven business relationship., Listed below are some of
these transactions:

Uss
Aero Hecords 20,000
US Sprint 437,000
Maritime Cellular T0, 525
.é Badillo Baatehi 195,025
o Prosser & Prosser 28,000
] Florida Aircraft 2T B2
i Alberta Energy 100,000
Linda Pearce 205000
American Express (for
Jeffrey Prosser) 64,827
VITELCO 1,000,000

Haritime Cellular is a subsidiary of ATN which,; according to
‘ﬁnmpany sources, sells cellular telephone services along the east
]hd Wweslt coast of Morth and South America as well as in the far
ﬂﬁﬁat; US Sprint is a long distance telephone Company with

aperations on the US mainland as well as in the US Virgin Islands.
is most unlikely that GT&T could be doing business with any of

The Company has said, in explanation, that these payments
gy in reality, advances to ATN on whose instructions the
asfers were made. But the Company had also explained that the
8@ were surplus funds sent to ATN for the purpose of investment

hﬁlf of GT&ET. This discrepancy and other issues pertaining to
-:nmd advances to ATN will be considered later in this report.

= jmiaf commernts will now be made on selected aspeclts of Lhe
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Cash Flows

The following table shows the percentage of cash flows through
the two Banco Popular accounts that remained unverified, due to the
failure of GT&ET fto submit supporting informatien or to the
inadequacy of the information supplied:

YEAR (1991 OUTFLOWS INFLOWS AMOUNT (US%)
MARCH = ed. 8% (804 ,151)
APRIL a7.8% = 675,064
MAY 67.9% - 566,528
JUNE 65.56% = 348,029

The Company failed to provide the necessary duplicate Bank
documents and written instructions to support these cash flows.
The information was necessary, inter alia;, to Till the gaps in the
expenditure data provided by the Company.

Advances bto ATH

Included in the total cash outflows of USST.2m from the two
Banco Popular Accounts for the period March te July, 1991, are
advances by GT&T to Atlantic Tele-Network of US3%4.9m or 6T7.8% of
the total outflows or roughly three months of the Company's gross
revenues, The Company explained that these advances were;, 1ln fact,
gurplus funds that were channelled toc ATHN to be invested on behalfl
of GTAT on better terms than were available in Guyana.

The Company failed to provide -
{i) duplicate bank documents for eleven of the thirty
five advances; thereby inhibiting wverification of
advances totalling USFl:.1lm.

(i1} document authorising any of the
individual advances made to ATN.

thirty=Five

(1ii1) any evidence of the nature of the investment for

which the sdvances were effected.

(iv) any information relating to the actual rate of
interest paid or accorued on the advances. (There
was noe evidence of interest payments or accruals in
the Company's Oeneral Ledger)
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{v) any satisfactory explanation as to why a number af
these advances, totalling USH1.9%8m, were made to
third parties.

Purchase of foreign currency and remittance to Banco Popular
accounts

During the period February to April, 1891, GTAT spent
approximately Gf421lm (US23.045m}) in the purchase of foreign
currency. These purchases were effected largely with local funds
inherited from GTC and standing in deposit and current accounts
with the local banks.

The Company,; as in the case of the advances considered above,
falled teo provide =

(i) evidence of any written authorisation or approval for the
uze of the funds to purchase foreign currency and for the
remittance of the purchases to overseas banks.

{il) any evidence of having sought the approval of the Board
of Directors for these transactions.

Funds were alsoc used to open the two accounts with the Swiss
American Bank in Antigua, In this regard, the Commission WwWas
concerned that despite a request for a full disclosure by the
Company of all bank accounts by Order of June 12, 1991, repeated in
the Order of 1lst August, 1991, it was only after Lynch Associates
came upon a reference to this bank in the General Ledger that the
Company disclosed the existence of these two accounts. Asked to
explain the reason for opening two accounts with a bank in Antigua,
two of the Company’s witnesses explained that the Company had
accumulated sterling receipts which were easier Lo convert inte US
dollars at a Bank in a British Commonwealth country, an explanation
which the Commizsion found difficult to understand.

Expenditures

A indicated above, the reluctance of the Company Lo respond
fully to the PUC's request for information resulted in & number of
gignificant expenditures not being verified by Lynch Associates.
These relate particularly to foreign expenditures and the more
gignificant categories are shown hereunder:
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Category Submitted by KWot Verified Hot Verified
of GT&T
Expenditure

Foreign | Total Foreign | Total | Foreign | Total

Ghm Gim Gfm GEm % X

1. Professlonal Fees Bifl L 5.6 5.6 100 104

2. Other R and M 10.3 17.1 10,3 17.1 100 100

3. Interest Expenses | B5.7 86T 3.8 3.2 - 5.7

4. Advisory Fees J8. 1 a8.1 3a.1 8.1 100 100

b, Consultancy Costs 3.5 s T 3. 5 d.5 100 100
6. Travel - Foreign 18.1 18.1 10,0 10.0 5.2 5.2

7. Other 12.4 LT T 12.4 17.7 100 106
TOTAL 143.7 1556.8 B3.1 95.2 a7 61.1

—— I,

The main reasons for the unsatisfactory verification of these
categories or expenditure are given below:

Professional Feea., No letters of engagement or contracts were
provided; the nature of the service was not given and in some
cases, reasons for charging to GT&T were not clear.

Other Repairs and Maintenance. 49% of this axpenditure is
related to repairs and maintenance but only a small portien
[G§65,862) has been identified as foreign. In relation to the
remaining 51%, all except an amount of $G4.Tm for "freight"”, for
which supporting information was not provided, 1is of a local
nature. It was therefore not possible to verify any =ignificant
part of this expenditure as foreign.

Interest Expenges. No information was provided to assiat in
the verification of an amount of $G3.2m which was paid in January,
1891. Tt was necessary to ascertain whether the payment was made
prior to 28 January, 1991, the date on which the Company was sold.

Advicsory Feeg. These fees are computed as 6% of groszgs total
oparating revenues for the month and are remitted to ATN free of
withholding tax. In spite of the existence of an Advisory
Agreement, Lynch Associates were unable to obtain ‘adeguate
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information or explanations from the Company to determine the
appropriateneszs of thiz charge.

Hanagement consultancy Costs. These are wholly foreign costs
which are not supported by adeguate explanation or documents
Justifying the charge to GTET. The Company has since withdrawn one
of these charges - a payment to John Tai Oy Young, amounting to
Us$9,000,

Foreign Travel. The arrangements for travel by chartered jet
are unnecessarily complex and costly. In the first instance,
during the period under review, charges for use of the Jjet by ATN,
VITELCO and GT&T were inveoiced to VITELCO but paid by GTET.
According to GTET the Jet was used to move both passenger and
freight. However,; this is not indicated on the invoices presented.
Further, GT&T has not been able to provide details of its uze of
the Jjek for either passenger or freight. In one instance, Lhe
Company was charged 50% for passenger traffic, 28% for freight and
25% was placed in a General Ledger account for which no information
was provided.,

There are other amounts paid by GT&AT fTor which there has been
no adeguate explanation. In one case, the Company acknowledged as
an innocent charge on amount of US%8,259.60 paid in respect of
travel expenses incurred by Meszars K. Sandersz and J. PFrossaser in

December; 1990 and January, 18991 respectively, prior teo the zale of
GTET.

O the total amount of G§18B.1m Lynch Assoclates was unable to
verify G§10.1m.

Other Costs. Included in this charge is an amount of 059.3m
for "Amortization of Franchise" which, as the Company pointed out,
represented the cost of purchased goodwill, explained as the
licence to operate the telephone service as a monopoly. The
Commission was left unconvinced as regards the justification of the
charge. Further Lynch Associates was unable to verify the balance
of other costs amounting to GS8.4m.

Other Issues

Taxes ($147.942Zm). The Company has submitted that $127.23m of
this charge represented a foreign element. However, the charge is
rejected as not being an item of cost, thus being irrelevant to the
purposes of the investigation.

Depreciation (&13.0m) - The Company has failed to provide
satisfactory information to Justify thiz charge and for i1its
allocation as a foreign cost.
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Loana and Advances to GT&T

ATN and GTAT signed an Agreement on 28 January, 1%3%1 providing
for inter-company loan transactions between GT&T on the one hand,
and ATN and its subsidiariezs on the other. The Agreement also
makes reference to loanz to GTAT. This seems to be little more
than a cosmetic consideration.

The Agreement setz Just two conditions governing the loans
made by GTAT. For loans in excess of G§30m; promissory noles will
be executed in favour of the lender. HNothing is =said asbout loans
of G§E30m or less. Interest is pavable in accordance with the prime
rate as published by the Bank of Guyana.

The only reference in the agreement to loans to GTET is in
paragraph 3 which states that "whenever the lender is ATN or any of
its subsidiariez other than GTAT, the governing law and
jurisdiction shall be that of the US Virgin Islands"

A number of observations can be made about these arrangemenbs:
(1) The Agreement was not approved by the Beard of Directors.

This seems to be in conflict with paragraph 7:4 of the
Purchase Agreement which states, on the subject of Board
Meetings, that "all decisions in respect of matters
pertaining to GTAT and its business. shall be discussaed
and decided at the meetings of the Boasrd of Directors.”

A Hoene of the loans and advances made was referred to or
approved by the Board of Directors:. HMr: Patrick Persaud,
one of the directors appointed by the Government of
Guyana to the Board of GTAT testified that at the
Seplember meeting of the Board, the Chalrman; asked
whether he wished to submit the loans to the Board for
covering approval, had given a negative reply.

(3) The loans were all unsesured

{4) The promissory notes did not bear the required revenue
sbamps.

{6) Whereas the loans have all heen made in US dollars
transferred from the GT&T's accounts with Banco Popular,
the promissory notes provide for repayment in Guyana
dollars.

[6) Meither the Agreement nor the promissory notes make any
provisions for the devaluation of the Guyana decllar.
¥ithout a clear maintenance of value provision, GT&T is
fully exposed to the risk of devaluation, if, upon such
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an event, repayment is effected in accordance with the
promissory notes.

(7) There ig no evidence in the records of GT&AT that interest
was received on loans repaid so far or that interest has
accrued on loans cutstanding.

Both Mr. Prosser and Mr. Kean have contended that the loans
are, in fact, a special arrangement by GT&T to transfer surplus
funds held by GT&ET Tor investment by ATH on better interest terms
than are available in Guyana. But the Company was unable to provide
any documents evidencing this intention or any information on the
investments to which the funds were applied. The fact of the
matter 1z that no such intention has been expreszssed in the loan
agreement and all the funds transferred have either gone directly
to ATHN or, apparently,; to a number o7 its subsidiaries as is the
clear objective of the loan agreement.

Asked to provide information on the leoans to which the
transfers were applied, Mr. HKean explained that the loans to ATN
were, in Tact, investments on which GT&T was guaranteed a better
return by ATN than they would have obtained from any investments in
Guyana. Mr., Kean said that he was nolt o much concerned with the
way ATH deplowyed these resources as with the fact that GT&T was
guaranteed & good return and that ATH had the financial strength to
guarantee repayment,

Of great concern to the Commission was the manner in which
these arrangements were pursued by the General Manager of OT&T.
Foer the months of March to July, loans and advances totalled
Us§4.9m representing roughly 68 percent of the total inflows into
the two ‘accounts with Banco Popular and almest threeg months of
OT&T's total operating revenues. Despite the magnitude of these
putflows,; the General Manager did not see it fit to bring the
matter to the Board of Directors of which he 13 a member. The
Agreement was also signed by Mr. Kean without ever being brought to
the attenticon of the Board of Directors. The fact that these
arrangements were entered inte on the 283th of January, 13891, one
day after the conclusion of the Purchase Agreement, lends itself to
the conclusion that the stage was being set and the wvehicle being
prepared for the diversion of funds in the form of loana and
advances to ATN and its affiliasates, the clear and expressed
intention of the inter company loan agreement .

Mr. Kean, Lhe General Manager of GT&T and a member of its
Board of Directors, was at all material times the Vice President of
ATN as well as a member of its Beard of Directors. Thi=s dual
gapacity is not unusual in modern business practice although it has
garious implications for the decision making integrity of a
regulated agency. The dual capacity imposes a higher duty of care
on the executive when he is called upon to make a deciszion which
goncerns or impinges on the interest of both companiez. He hazs at
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all times to bear in mind that he is agent of both companies, ATN
and GT&T, rather than a trustee, and that, as an agent, he stands
ina fiduciary relationship with respect to both companies and, as
such, must act in the best interest of both.

¥henever a person has a4 fiduciary relationship with any other
person or company; he i5 in duty bound to act in such a manner that
his decisions are not in any regard tainted with apparent self
interezt or by an unbalanced concern for the interest of one or the
other of the twe companies.

The Commission proposes in the near future to make appropriate
rules governing the company's relations with affiliated interests.

Advigsory Services

Artiecle 6:10 of the Purchase Agreement provides that:

Where GTAET hazs engaged ATH or any of its subsidiaries to
render any management services, GTAT shall pay fees in
foreign currency in =such amounts as the Board of
Directors of GTAET shall approve and the repatriation of
such fees to the United States of America shall not be
subject to currency restrictions, withholding taxes, or
any other taxation by the Government.

on 28th January 1381, the very day on which GT&T was
trangferred to ATHN as. the majority shareholder, an Advisory
Contract was signed between ATN and GTET under which ATN agreed to
provide a range of management services to GT&T. The Contract was
approved by the Directors of GTET by rezsclution contained in a
Unanimous Written Consent signed on January 28, 1981, The copy
aubmitted Lo the Commission which was an uncertified document {(a
certified copy was requested) faxed from the Law Firm, Fried Frank
Harris in Mew York, was signed by Mr. Jeffrey Prosser on behalfl of

ATH and Mr. James Eeen on behalf of GT&T.

Under the Contract, GT&T pays ATN a monthly fee of six percent
of total operating revenues and; 1n addition, reimburses ATH, or
its assocciate; where appropriate,; for the zalaries and expenses of
any of its emplovees (including the usual overheads chargeable in
such cases) and for any materials used by such employeez, in cases
where such smployees are supplied to GTET and where it is necessary
to send or maintain employees of ATN either in Guyana or elsewhere,
outzide of the location where they are habitually emploved.

GT&T also reimburses ATN or its affiliates for any fees and
expenses of all attorneys, accountants, or other professionals as
may be engaged by ATN or any of jits affiliates to perform specific
gervices for GTET.
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The main issues arising in connection with the Adwvisory
Contract are;

{i} The justification of the six percent management fee, and
the: general consistency of the arrangements: with
paragraph 6:10 of the Purchase Agreement [guoted at the
beginning of this section).

{ii) The question of arms-length relations with affiliates.

The Company has defended the six-percent management fee on the
grounds that it iz in keeping with an understanding with the
Government of Guyana. It has claimed that the fee was included in
an earlier version of the Purchase Agreement but was left out of
the current Agreement because 1t was felt thalt it was more

appropriate for the Board of Directors of GTAT to decide on the
matter.

The Commis=zion could not accept the mere recitation of the
history of the matter as of relevance to the interpretation of

paragraph 6:10 of the Purchase Agreement and disregarded all such
evidence.

The Commission is of the view that the agreement guite clearly
contemplates that GTET is likely to need manmagement services from
time to time for which it may wish to enter Iinte contracts of
gervice with third parties. The agreement does not in any way
limit such contracts te ATN or its affiliates but simply provides
that if; for any particular service need, GTLT declides Lo engage
ATN or any of its affiliates, it must refer the matter to the Board
of Directors which shall approve the terms of engagement as well as
the amount of fees that should be paid. Approval of the fees to be
paid implies that the Board shall endeavour to ensure that the
pavments are commensurate with the nature and extent of the service
to be provided. All this is in keeping with what is normally
regarded as sound buzsiness practice. The Advisory Contract; on Lhe
other hand, clearly limits the provision of management services to
ATH and its affiliates. The Commission's view is that this is
inconsistent with the spirit and intention of paragraph 6:10 of Lthe
Purchase Agreement.

The =ix percent fee bears no relation to service actually
rendered, It is due and payable even if no service iz provided in
any particular month. Moreover, all expenses associated with the
provision of ATN's personnel (including overheads)}, whether on a
part-time or full-time basis, and all fees and expenses of
‘Attorneys; accountants or professionals engaged by ATH or any of
its affiliates to perform specific services for GT&T are fully
reimbursed by GTAT. The gquestion to be answered is what is the six
percent really for?
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In answering this guestion; Mr. Kean drew attention to the
fact that the management services agreement was a condition
precedent to the =igning of the Equipment Financing Agreement
between ATN and Northern Telecoms Internaticonal Finance (NTIF) 28
January, 1991 for the financing of eguipment for GT&T's Expansion
and Service Improvement Plan. The Agreement with NTIF also covers
the financing of the new digital switch inatalled earlier thia year
in the amount of US$10.5 million. Clause T:2(e) of this Agresment
reads as follows:

"GT&T and the guarantor shall have entered into an Agreement

fthe "Advisory Agreement”)] satisfactory to the Agent,
pursuant. to whiech the guarantor will provide management
gervices to GTAT and GTAT will pay to the guarantor manage-
ment fees egual to at least six percent (B%) of the aggregate
quarterly consclidated grogs income o©f GTART and the GTET
Subsidiaries”.

The guarantor and the agent referred to above are ATN and
Northern Telecom International Finance, respectively.

Two pointe should be noted about this arrangement. Firstly,

Lhe agrecment must be satisfactory to NTIF; and, secondly, the fee

must be at least six percent. It would appear that these terms

p wore dictated by NTIF and it would be reasonable to ask what is the
Hﬂ' interest of NTIF in the matter.

It is difficult to see any link betwesn the Advisory Agreement
and Lhe Eguipment Financing Agreement. Preszed, on another
gccaglon, to Jjustify the =ix percent advisory fees, Hr. EKean
replied that the objective was to improve the cash flow of the
company but he did net go on to say which company. It certainly
cannot be the cash flow of GTET since guite the opposite is the
case. It can therefore only be the cash flow of the recipient,
that is ATN. But why should it be necessary to inerease the cash
flow of ATN in relation to the Equipment Financing Agreement?

GT&T's repayment obligation under the Equipment Financing
Agreement is guaranteed by an escrow account arrangement with the
Bank of HNew York which provides for the deposit ef all
international receipts of GT&T inte that account and for the
balances to be maintained at a level sulficient te guarantee that
GT&T's payments to NTIF can be met. Moreover, the NTIF loan has
been collateralised by debentures issued by GT&T to NTILIF.

It was confirmed in testimoeny on behall of the Company that
ATN has also obtained a lean from NTIF for the financing of the
purchase of GT&T., 1t was explained,; however, thal Lhis arrangement
had nothing to do with the Egquipment Financing Agreement.
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Why the Advisory Agreement should be a pre=-condition for the
conclusion of the Equipment Financing Agreement on terms acceptable
to NTIF; remains shrouded in a fog of obscurity.

Of great concern to the Commission is the fact that the
execution of the Advisory Agreement and the transactions conducted
under it were not done on an arms length basis. Under Section
J5(1) of the PUC Act, the Commission has the responsibility to|
ensure that any expenditure incurred by the public utility iz a
fair and reasonable cost for the purposes of rates. One way to
increase the possibility that expenditures incurred are fair and
reasonable is to ensure that all procurement is conducted on an
armg-length basis. Arrangements not conducted on such terms are
the legitimate concern of the Commission and no such expenditure
can be approved for the purpose of rate fixing, wunless the
Commission is satisfied that the charges are fair and reasconable
and are what would normally obtain in an open competitive
situation. Coets, whether for capital or current account, will
affect the rates pald by subscribers and the Commiszsion must be in
a position to assure consuwmers that, in terms of Section 3EZ{(i) of
the PUC Act,; the rates pavyable are fair and reasonable having
regard to the Company’'s costs.

Condition §1(4) of the Licence granted to GT&T states that:

"The Licencee ghall ensiure that all transactions between the
Licenses and any of ils Associales are carried out at arms-
length and to the best advantage of the Licensee. Records
relating to each such transaction shall be maintained by the
Licensee at leasst for a periocd of five yearz and made
available to the Directer or any person authorised in writing
by the Director, at the request of the Director.”

The Company drew attention to Condition &1 (6} which reads:

"Far the purposes of this Condition & person is an Associate
of the: Licensee if it, being a body of persons; s a
Subzidiary of, or another body corporate controlled by it".

While Condition 51:6 appears to limit the term "Associate”,
for the purposes of the Licence, %to subsidiaries or bodies
corporate controlled by GT&T; it does not in any way preclude the
Commission from reguiring an arme-length relationship in dealings
betwean GT&ET and ATN and any of the other affiliates of the latter.

The Company has argued that such a relationship among
affiliates 13 normal business practice and mentioned, in
particular, the inter-company  arrangements among telephone
companies in the U.5.A. Thizs may be g0 for unregulated operations
but regulatory authorities in the U.3.A. are known to prescribe
gpecial rules for the regulation of relations with affiliated,
interests. This subject is dealt with in the Pennsylvania Public
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Utility Code, Chapter 21, from which the following extract is
talken:

Section 2101(a). Approval of contractsz with affiliated interests
"General rule. - No contract or arrangement providing for the
furnishing of management supervisory, construction;
engineering, accounting, legal, financial, eor similar

services, and no contract or arrangement for the purchase,
gale; lease; or exchange of any property, right or Lhing or
for the furnishing of any service, property, right or thing
cther than those above enumerated, made or entered into after
the effective date of this =zection between a public utility
and any affiliated interest shall be valid or effective unless
arnd wuntil =such contract or arrangement has received Lthe
written approval of the commission. If such contract is oral,
a gomplete statement of the terms and conditions thereaof shall
be filed with the commission and subject to its approval.”

The Commission can find little Jjustification for the six
percent advisory fee. Thisa conclusion is reinforced by the clause
in the Equipment Financing Agreement reguiring ATN to sign an
advizsory contract with GT&T as a pre-condition for concluding the
Agreement, on terms satisfactory to HNTIF, as well as by Lhe
admisszion of Mr. Kean that the purpose of the six percent fee is to
imprave the cash flow of the "company".

The Commizsion considers it necessary to undertake, in the
nedar future; a special investigation inte the Advisory Contract
arrangements and unless satisfactory evidence can be given Lo
justify the six percent management fee as bringing meaningful
bepnefits to GT&T, commensurate with the payments made, tLhe
Commission will have no alternative but to regard such payments as
a gratuitous cash flow to ATH to be set off against future profits
for all rate fixing purposes. The Commission will also consider
whether the agreement should be terminated or modified as
necessary,; to ensure Lhat arrangements for advisory services are
conducted on an arms length basisz.

Finally;, the Commizzion proposes to establish general rules to
govern the relations between GTET and affiliates; in keeping with
the necessities of the PUC Act.

Liquidity of the Company

The Commission viewed with some concern the decline in certain
important financial indicators of the Company, during the period 31
Janusary, 1891 to 31 May, 1951, The period saw a reduction in the
total cash balances, as stated in the Balance Sheet, from G§457.5m
to 0%3189.3m at the end of the pericd, while the local cash stock
declined from G$451.Zm at 31st January, 1981 te G3l4.1m at 3lst
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May, 1831, There was a steep decline in the Company's ligquidity
ratio over the same period from 2.32 to 1.19 stemming largely from
& l4% reduction in liguid assets and a 69 percent increase in
current liabilities. At the same time; long term liabilities rose
by 80% during this period,

From July, 1991 the Company began to experience over-draft
problems on one of its accounts at the Banco Popular. In the month
of July, the account went inte overdraft on 2ix dccasions. AL the
end of July, the two Banco Popular accounts, into which deposits
totalling US$7.4m were made during the peériod March to July, 1991,
had a combined balance totalling only US$86,224. st the end of
August 18991.

The Company said that the reduced ligquidity reflected a
deliberate effort on their part to manage their balances at a loewer
level. The Commission was gravely concerned over the steepness and
rapidity of the fall and hoped that there was no built in trend,
particularly in view of the rapid rise in the Company'zs short term
liabilities and the decline in its short term assets, The
Committee also noted with concern that while GTET was experiencing
overdraft problems, it had loans outstanding te ATN of over
Ussd, bm.

General Management of the Company

The Commission cannot conclude this section without .some

comments on the general management of the Company. As & public
utility operating as a private monopoly, GT&T hazs a privilege
which sets it apart from the normal business operations, Its

monopoly righte protect it from the inrcads of competition ‘and 1t
has no fear of going out of business as a result of pressures from
any competitor. Under the terms of its agreement with the
Government of Guyana, GT&T iz guaranteed a fifteen percent rate of
return. For these special privileges which are under-written by
its subscribers, GTAT must show some reciprocal obligation.

At the minimum, the Company, is expected teo conduct its
business prudently and efficiently with the interest of its
gubscribers always in mind. It 1is expected to show a transparent
accountability in terms of its cobligations under the laws of the

country. The Commiszion was surprised te discover that the
control of the accoupting and financial operations of GTAT has been
effectively removed to the US Virgin Islands, According Lo Mr

Eean, 1ts General Manager, the executive in charge of the financial
operations of the Company is Mr James E. Heying, Chief Financial
Officer of ATN and the second in command is Mr. Cernell Williams,
Asgistant Contreller of VITELCO, Mg, Jennifer Grainger, who
garlier this ¥year was appointed with great fanfare as Financial
Manpager of GTET seems to be excluded altogether from, important
financial policiesn, decizions and transactions. of the company,
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judging from her inability to respond to questions ocn these mattaers
from Lynch Associates, The fact that the more important books and
records of the Company are held in the US Virgin Islands makes it
more difficult for the local staff to operate with any signiflicant
understanding of what is going on in Important areas of the
financial operations of the Company. Thizs has presented very
serlous problems for the PUC in its efforts to have access to
records and to receive necessary explanations and information for
the discharge of its responsibilities under the Act. By virtually
transferring its finance department to the US Virgin Izlands, GTET
has seriously limited its ability to cooperate effectively with the
Commizssion as required by the PUCD Act, thus destroying the
assumptions underlying the functioning of the Commission. This
situation cannot continue without seriously jeopardizing the
meaningfulness of the regulatory procesas.

Another matber of s=some concern toe the Commeission 1s that,
Judging from the manpower policies of the Company, there seems to
be no c¢lear policy for the participation of Guvanese personnel at
the higher echelons of its management structure. Failure to
recaognise the desirability of such a pelicy and teo adopt
meaningful policies for its implementation can lead to instability
in the management of the Company. This can adversely affect its
ability "to provide a service to the public that in all respects
are safe, adegquate, efficient, reasonable and non diseriminatory",
s reguired by the Act; a matter of legitimate concern to the
Commiszsion.

Any investor seriouz about being a good corporate citizen
ought to recognise the importance of not ignoring the expectation
that their investment activities will offer expanding opportunities
for meaningful participation of local personnel. All good
corporate citizens recognise that it is in their own self interest
to be responsive to the reasonable aspirations of the people of the
host country.

DETERMINING THE RATE INCREASE

We begin this part of our report with a consideration of the
elements of cost that make up the subscriber charge.

The rates in which the incresases have been proposed are the
telephone, telex and telegraph rates listed in the schedule to the
Company's application. These are the rates payable by tLhe
subscribers and are referred to in the industry as the collectien
eharges. The Company's reguest is for these rates to be increased
by 184 per cent.

One component of the collection charge is the accounting rate

. which iz the rate payable to the foreign correspondent or telephone

" company in the destination country to compensate it for the cest of
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completing the call. The accounting rate is fixed by negotiations
between the local company and the Toreign correspondent and is set
out in an agreement, or in an exchange of correspondence, between
the two correspondents or administrations. In addition Etoc the
accounting rate, the collection charge includes the cost of using
the local network facilities, as well as the local facilities
dedicated to the transmission and reception of international calls.
It should normally include also the cost, where applicable, for the
use of satellite facilities. Over and above all this, there is an
element of profit. For the purpose of rate fixing, it would be
convenient to consider the element of profitl as a part of the
domestic cost of operations.

All zalls made locally are routed from the caller's telephone
to the central office switching equipment which serves the district
in which the caller is located. In the case of n local call, the
central office sets up the connection between the caller and the
called party. If the called party is in another district, the call
ig routed to the central office in that distriet which transmits it
to itz ultimate destination.

In the case of an international call, the central office
directs the call to the international transmission facility which,
in turn, transmits it teo its foreign destinatien or, to be more
#ccurate; to the telephone company in the destination country for
transmigsion te the person called.

In Guyana, the international tranzmission facilities comprise
an earth station which communicates via a satellite and a
tropospheric scatter communication syatem. These facilities are
dedicated exclusively to international telecommunications. Calls
routed through the earth station are transmitted wvia these
international communications satellite. ©Originally, Lhe
international tranzsmisszion facilities were operated by a separate
company but the international and the domestic operatlons were
merged to form a single corporation sometime after the Government
af Guyana acguired these operations from Cable and Wireless Ltd of
the United Kingdom.

It can he seen from the foregoing that the cost of an
international telephone call from Guyana (the collection charge)
copprises the following five baszic elements:

1, The cost of using the local network facllities.

2. The accounting rate {(the charge payable to foreign
correspondent).

3. The cost of using the Company's international
transmission facilities.

4, The cost of using the international szatellite facility.
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B. Profit

The <cost of operating the local network facility i1s shared
Jointly by domestic calls, internaticnal calls, both incoming and
outgoing, and such other services as may be provided by the
Company. The cozt of using the internaticonal communication
facilities - the earth station, the tropospheric scatter
communication system and international satellite space — is shared
by incoming and cutgoing international calls and such other service
a3 may be provided by the Company via these facilities.

The Company's proposal that the collection charge be increased
by 184 percent requirés that all five elements of cost be adjusted
by this percentage., The Commission musat ascertain, therefore, what
the operating cost of the Company i3 and whether this cost is
fairly ellocated to the wvarious services and rates concerned.

There should normally be no difficulty with respect to the
accounting rate. It. is wvery stralght Torward provided the
necessary informaetion is supplied. The accounting rates are
expressed on A per minute basis in a foreign currency unit (US
dollars, S5DR's or gold francs) and the impact of an increase in
this cost on the collection charge, whether as a result of
devaluation or a change in the rate actually set by agreement
between the two Lelephone administrations concerned, can be guite
easily measured. For the other elements of 2ost, it 1s a different

problem altogether. The Commission must wverify that the network
costs atiribubtable to outgolng international calls are fair and
reascnable. This reguires that the overall network costs be

validated that they be Tairly allocated to domestic and foreign
calls as well as to other services provided by the company.
Finally, the Commission must wverify that the Iincreaze in the
attributable c¢cost represents a justifiable response to the
devaluation. Consideration has te be given, also, to the
apportionméent of the costls of using the international
communications facilities, including the rental of satellite space;
between oubgoing and incoming international calls, the cost of
pother usezs of these facilities, if any, as well as the rate ol
increase in these costs that will reflect the impact of the
devaluation with reasonable accuracy.

1t fellows from the above that reasonably reliable information
on the company's cost of operalions, presented in & form that will
facilitate the required analysis, is indispensable te the rate
adjustment process. Needless to say, the burden of proof to show
that the rate is falr and reasonable rezts upon the public utility
{gection 44 of the PUC Act). It is the responsibility of the
utility to provide the information necessary to establish the
frirneses and reasonableness of the rate proposals.
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Based on this breakdown of the collection charge, it iz now
possible to present the following. formula to show the impact aof
devaluation on the collection charge.

L = n:NGM+TGM+FM}+hEER“+AR} where
Co = Increase in the collection charge

NC

2 the network cost attributable to outgoing

international calls

TC@E - the transmission cost attributable to outgoing
international calls

P. = the guantum of profit attributable Lto ocutgoing
international calls
Sﬂﬂ = satellite rental cost attributable to ocutgoing
international calls
AR = the accounting rate or charge
a = co-gfficient of increase in domestic

input costz resulting from devaluation

b 2 co-efficient of increase in foreign
input costs resulting from devaluation.

The highest degree of fairness in respect of new rates can be
athieved if the wvarious components of cost are segregated, along
the lines indicated above. If thi=zs is. not done, there 1is the
likelihood that outgoing international calls will bear a more than
fair share of the network and satellite rental cost. O course,
the reverse is also guite possible. 1f the aggregabe of all costs
that make up the collection charge, over and abowve the accounting
rate element; is used for the purpose of the calculations, the
Commigsion will not be in a position to guarantee the fairness of
the results. This is not the best way for the Commizsion to
proceed,

But the reality is that the Company has not provided such a
breskdown of costs and the information presented does not admit of
such allocations. The Company will, in the future, have to adopt
a avstem of cost-based pricing. For this, there will have to be an
appropriate decomposition of its costs. Cost-based pricing will
inevitaebly lead to some degree of rate re-balancing. However, in
view of the three year stand-still perioed, such re-balancing may
not take place before October, 1883, This is not to say, however,
that a system of cost alloeation; to ensure fairness in respect of
permissible increazes during the stand-still period, will not be
AECEESATY .
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The first step in the allocation proceszs will be to separate
the domestic from the international operations. This will enable
the latter to be costed on a stand-aleone basis with only the access
charge for using the domestic network facilities te be worked out
by the two operating entities.

Degspite the obvious disadvantages, in the absence of an
appropriate and acceptable breakdown of costs, the Commission is
prepared, as the second best soclution, Lo work with an aggregate
figure for all domestic costs, For this, the original model will
have to be modified as follows:

CC = atDC}+b¢S%t+AH1

where DC is the total operating cost exclusive
of satellite rental and accounting rate charges.

Without ‘any information on the allocation of satellite rental
costs to outgoing international calls, the Commission has to assume
that this expense iz ingluded in the collection charge cutzide of
the accounting rate element. The formula can therefore be re-
arranged as follows:

H

cc a{DC)+biSR, J+blAR)

a,(DC+SR,, )+b(AR)

where a, is the weighted average of

coefficients "a" and "b"

Such acceptance of the aggregate of the domestic and satellite
rental costs 1s somewhat guesticnsble but can be justified on the
basiz of paragraph & eof the First Addendum to the Purchase
Agreement. which provides that:

"Subject to the increase permitted during Lhe

period of three years agreed under section 5:9 of the

Agreement, during the aforezaild pericd, rates charged

for gservices on the date of closing shall be deemed to
be fair and reasonable:

Vhile not necessarily agreeing that the rates are, in reality,
fair and reasonable, and, indeed, the wording of the Addendum does
not neces=sarily imply that this iz so, the Commission is prepared
to accept this conditien as a working hypothesis. The enly values
to be determined for the application of the formula is the value of
"M" which is the coelfficient of increase in the combined total
domestic and s=atellite rental costz and "b" which ig the
coefficient of increase in the accounting rate element.

Coefficient "a," will depend upon the ratio of foreign inputs
to domestic inputs in the Companry's costs. Forelgn inputs,



http://www.cvisiontech.com

43

including those procured locally, will normally bear the full
impact of the devaluation. In other words, there will be & one to
one effect, with an increazse 1in the wvalue of the US dellar
resulting in-a Guyana dollar increase in cost to the same degree.
The impact of the devaluation will decline as the proportion of
foreign content in the cost of local procurement decreases. At the
lowest level, the Guyana dollar cost of dinputs that doe not
incorporate any direct foreign content will be influenced by the
rate of inflation. In these calculations; ad valorem taxes
incorporated in the cost of foreign inputs will increase in step
with the increase in the value of the US dollar.

In the abzence of the data required for this exercise, the
Commizszion is prepared, as a further concession, to work with a
rough approximation of the ratioc of foreign to domestic inputs, the
former including foreign inputs procured locally. For this
purpoze, the Company was requested to provide cost information with
a breakdown into foreign and domestic inputs for the months of
January to April, 19%1. It was the Commission's intention to use
the rough measure of a weighted average of the two coefficients,
one for foreign inpute the other for domestic inputs, f[or the
purpese of determining the Guyana deollar increase in total costs.

It iz important teo be reminded that only cost increases
reculting from the change in the rate of the US dollar ¢can be taken
into account for the purpose of deciding on a rate increase. The
implication of section 38(2) of the PUC Acl; is that all other
costs must be absorbed by the Company. The application of the
coefficients will tend to limit the adjustment to the exchange rate
impact only, recognising, of course; that the method is not
perfect.

As indicated above, the cost data supplied by Lhe Company was
not sufficiently reliable to permit the coefficients to be
gomputed with any degres of confidence., Of necessity, therefore,
the Commission is forced +to abandon this effort and in
consequence, the adjustment formula was reduced to the following

cc = bi{AR)

This means that the, only increase in the collection charge that
the Commis=zion i8 in a position to allow ls the squivalent of the
increaze in the accounting rate element.

The coefficient "b" has been computed by the Company as 1.84.
The Commission is of the view that the Company's caleculation is not
in keeping with the procedures for determining the exchange rate
fncrease of the US dollar, as presented in section 38{2)}(a) of the
PUC Act.

o In calculating the rize in the exchange rate for the purpose
of increasing domestic tariffs, the Company proceeded on the bagis
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of Article: 3B{2)la} of the Act. The only difference with the
Commizsion in this respect relates to the meaning and application
of "lawfully sold". The Company has interpreted "lawfully sold" to
mean "lawfully sold to GTAT" and, on this basis, has arrived at an
old rate of G$45.00 to US%l. as the rate for the month of
September, 19%1. The Commission, on the oather hand, has
interpreted the words to cover the transactions of all authorized
and licensed dealers, thus arriving at a rate of G$91.00 to US1.00
for the same period.

The Commission is of the view that it is unacceptable to
employ two different procedures in calculating the impact of
devaluation on the cost of the Company. The accounting rate is a
foreign cost as ap¥ obther foreign input apnd it would be abzurd to
measure the impact of devaluation on the accounting rate element in
agne way and on other foreign costs in a different way. The
Commission is of the view that the same procedure should be adopted
for all costs and has followed Lhat outlined in 38(2)(a}, which the
Company has accepted for the purposes of domestic rates, in
calculating the impact of the devaluation in connection with the
international rates.

Following these procedures, the old exchange rate;, the highest
rate; at which the US dellar was sold in September 1880, was
G$891.00 and the average highest rate for the six moenth period
Detober, 1991 to March, 1991 was G$105.82, This gives an increase
of 16.2 percent and a coefficient of O.162. This result is far
below the coefficient of 1.84 worked out by the Company.

The Commission is concerned that a coefficient of 0.162 will
result in an increase that is far below what can be considered a
reasonable response to the real situation. It recognises that the
rate of G§45.00 to US$1.00 was embedded in the Company's costs, in
keeping: with official restbtrictions on 1its foreign exchange
transactions. In February 20, 19391, the Guyvana dollar was devalued
to GE101.75 to US%1l and; since then, the rate of exchange of Lthe U3
dellar has stayed well above that rate. In recognition of these
facts, the Commission decided to see if any pessibility exists,
within the framework of the PUC Act, of & solution that responds
more fairly to the actual =situation faced by the Company.

In this connection, the Commission referred to Article 32 of
the Act.

n32.(1) Every rate made, demanded or received by any public
ubility, from persons making use of the service provided by
it, shall be fair and reasonable and in conformity with such
rules that the Commission may form time to time prescribe.

(2] In determining the rate that a public utility may
charge for any service provided by it, the Commission shall
have regard to consumer interest and investor interest and to
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the rate of return obtained in other enterprises having
commensurate risks,"

The Commiseion has also referred to Article 26 (1) of the
Act.

"28.:(1) Every public utility shall maintain its property and
equipment in such condition as to enable it to provide, and
ghall make every reasonable effort to provide service to the
public in all respects safe, adequate, efficient, reasonable
and non-discriminatory and shall make all such repairs,
changes, alterations, substitution, extensions and
improvements in or to such service as shall be necessary or
pruperlfnr the wsccommodation and convenience of the public

*'F B AF 8

In reference to Article 32(1), the Commission feels that it
would be less than fair and reasonable to grant the Company an
increase that falls s8¢ far short of what is actually necessary to
compensate for the cost increases. The Commission feels also, that
the strict application of section 38({2){a) ig likely to weaken the
Company's ability "te provide service to the public in all respects
safe, adeguate, efficient, reasonable...” as is the duty of the
Company under section 26(1) of the Act.

‘ﬁ The Commiesion is of the view that to follow section 38B(2)(a),
o in its strict sense, would be inconsistent with its mandate, as
axpressed in section 32(2), to have regard to "consumer interest

and investor interest"” in determining charges for any service
provided by it. Accordingly, the Commission has decided te apply
# coefficient that is more in line with the actual rate of
devaluation,

Ik In establishing the percentage increase in the exchange rate
- of the US dollar, the Commission accepts as the starting rate, the

afficial rate of G§45. to US$1 which was in &ffect on 19 February,
‘1891, the day before the devaluation of the Guyana dollar. This
the rate at which GT&T was required to conduct its foreign
change transactions and which the Company claimed was embedded in
& poste and reflected in its tariffs.

. From 20 February, the official restrictions on the Company
s removed and it was then free to buy U5 dollar from any
rised or licensed dealer. But the Bank of Guyana continued to
te an "official rate® and this rate was used by GTET in
ating the increase in the exchange rate of the US dellar for
purposes of its international rate proposals. The Commission
':idgd to adopt this rate as a basis for ils own calculations.

aiim:a 20 February, the official rate rose from GHELO01.T7H to
00, during the week of April 12 to 18, and has since declined
1y to its current level of G$118. The average of these
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weekly rates would fairly reflect the impact of the devaluatien on
the Company's costs and would provide the basis for a new tariff
that would respond justly and reasonably to the interest of both
the Company and the Consumer.

The average of the weekly official rates from the week ending
Friday, 22 February, 19891 to the week ending November &, 1991 i=
120.8% which, when related to the rate of G%45 on 19 February,
gives an increase of 168.86 percent.

In adopting this approach, the Commission is not unmindful of

the fact that its decision was influenced by the reality of the
substantial upward movement of the United States dollar against the
Guyana deollar and; in so deoing, will not turn & blind eve on the
equal reality of the situation, should there be a sustained
improvement in the purchasing power of the Guyana dellar, so as to

ensure just and reasonable charges to t{he consumer.

SUMMARY OF THE COMMISSIONS' FINDINGS

1 With reference to section 38(2) of the Publiec Utilities
Commission Act,

{a) "Lawfully s=sold" means lawfully sold by any person
licensed by the Government under any written law to =mell
United States dollar as stated in condition 24.1(a) of
the Licence granted to the Guyana Telephone and Telegraph
Company Ltd to run telecommunications systems under
section T of the Telecommunication Act 1930,

(b} The six month pericd for the purposes of the Company's
application is the period 1lst October, 1990 to 30th

March, 1881,

[c}) The thirty day period immediately preceding the
commencement of the Act is the period lst to 30th
September, 1980,

(d}) The average of the highest rate at which the United
States dollar is lawfully sold in Guyana during Lhe six
month period; lst Octeber, 1990 to 30th March, 1991, is
G$105.82.

(e} The higheét rate at which the United States dollar was
lawfully =sold in Guyana during the thirty day period
immediately preceding the commencement of theé Act was

G$91.00.

{f) The increase in the rate of exchange of the United States
dollar, ae contemplated by section 3B{(2)({a) of the Act,
is 16.2 percent.
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{(g) The Commission accepts as substantial increase, the
increazse of 16.2 percent in the wvalue of the United
States dollar in terms of section 38(2){a) of the Act.

The only accounting rates, that is, the rates payashle Lo
foreign correspondents,; for which satisfactory evidence of
verification has been supplied are the rates applicable to the
United States (ATAT), Canada (Teleglobe), the United Kingdom
(British Telecom PLC) and Antigua.

The failure of the Company to provide information satisfactory
to the Commiszion for the purposesz of its evaluation of the
Company's rate proposals has considerably impeded the work of

the Commigzion in this regard. In particular, the Company has
failed

(i) to provide adequate information to facilitate the
application of the necessary procedures for the
determination of the impact of the increase in the
exchange rate of the United States dollar on the costs of
the Company.

L1i) to provide acceptable documentation; or-any documentation
whatever, in support of a significant proportion of its
gxpenditure.

The Commission has noted with much concern the practice of the
Company to accept for payment invoices made out in the name of
two affiliated companies; ATN and VITELCO, in respect of which
no documentary evidence has been provided to show that the
goods or =services to which the inveices relate have been
received by GTET.

The Commission also noted with much concern that payments have
been made to individuals and companies with which GT&T has no
proven business relations.

GTET has entered intoe an Agreement with ATHN providing for
loans by GTAT to ATN and its affilistes without the approval
of its Board of Directors, as required under paragraph 7.4 of
the Agreement between the Government of Guyana and ATH for the
gale of GTET.

GTET has made ynsecured loansg over a period of five months
(February teo July, 1991) amocunting to US$4,938,353. or
approximately 67.8% of all deposits into its two current
accounts with the Banco Popular in Puerto Rico and to almost
three months of its gross operating income, without the
approval of its Board of Directors.

There is no evidence in the records of GTET either that the
Company has been credited with interest on loan repayments up
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to the end of July, 1991 or of accrued interest on loans
outstanding at the end of the period.

GTET has entered inte an advisery contract with ATN under
which GTET payas a fee of six percent of Eross revenues per
month to ATN regardless of the amount of service provided
during the month or whether any service whatever has been
provided. This fee iz in addition te full re-imbursement of
all expenses (including the cost of overheads) for personnel
provided and materials used in connection with such service.

The Commission has been unable to find any satisfactory
Justification for the six percent advisory fee in terma of
benefit to GTET.

The Company has explained that the advisory service agreement
was a condition precedent to the conclusion of the Equipment
Financing Agreement by ATN and Northern Telecom International
Finance for the supply of egquipment for GT&T's Expansion and
Service Improvement [rogramme, A clause in the agreement
provides that ATH enter into an Advisory Agreement
gatisfactory to NTIF for & fee of at least 6 percent of the
aggregate gquarterly consolidated gross income of GTET and the
GT&T subsidiaries=s. In the context of a speéecial arrangement
for the assignment of the net toll revenues of GT&T to
guarantee loan repayment to NTIF, the Commission can find no
Justification for linking the Advisory Agreement, as well as
the payment of the six percent advisory lfee; to the Equipment
Financing Agreement and, in particular, for the Advisory
Agreemeant to be entered into as a condition precedent to the
Financing Agreement.

It was alsoc stated in evidence that the objective of the six
percent fee was to improve the cash flow of the Company. GTET
cannolt be this company since the arrangements will have the
opposite effect on it. This therefore leads to the conclusion
that the real objective iz to increase the cash flow of ATH,
for which the Commission can find no justification.

The Commission finds that the fallure of GT&T to conduct itas
business with affiliated companies on an arms-length basis has
brought seriously into guestion the conduct of its financial
affairs.

Of particular concern to the Commissicon, 18, the fact that the
financial management of GTAT Is in the hands of ATHN with the
officer in charge of GT&T's finances being the Chief Financial
Officer of ATN and with the second in command being the
Asgsistant Financial Controller of VITELCO, even though neither
of these officials is in the employment of GTAET.
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In line with this arrangement, important books and records of
GTET are kept in the US Virgin Islands, thus denving the
Commizssion ready access to these records in accordance with
the provisions of the PUC Act, thereby seriously undermining
the regulatory process.

As a result of the Company’s failure to provide adequate
information on its cost of operation, and the gerious
deficiencies in the Iinformation supplied, the Commission ia
left ne alternative but to confine its increases to the
accounting rate element of the subfScriber or collection
charge.

Finally, in conzidering the rate increase to bhe allowed to the
Company, the Commission came to the conclusion that the strict
application of section 38(2)(a) of the PUC Act will result in
a revised tariff which is far below what can be considered a
fair and reasonable resaponse to the actual impact of the
increase in the exchange rate of the US dollar on the
Company's cost of operations.

The Commission hag therefore considered it desirable to seek
a solution within the framework of the PUC Act that takes into
account what is just and reasonable in terms of Article 32 of
the Act having regard to the imperatives of Article 26(1) with
respect to the duty of the Company to provide service to the
public; in all respects safe, adequate, efficient; reasonable
and non discriminatory.

QRDER

Based upon the foregoing; the Commission orders as follows!i

14 The rate for the domestic services as set out in {(a) and
(b) hereunder shall remain unchanged having regard to the
Commission's acceptance of the Company’s decision to
withdraw its application with respect to the proposed
increases for these smervices.

la) Direct exchange line rental, mileage and metered
unit charges excluding external and internal
removals and conversions.

(b} PMBX and PABX installation, rental and conversion
charges

2 The increases proposed by the Company in connection with
the undermentioned rates for its international services
are denied:
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fa) Telex rates effective April 256, 1989

(b) Telephone Collections Rates
(¢) Telegraph Collection Rates

The rates for theze sgervices shall be inereased with
retroactive effect from 20 HMay, 1991 by an amount
equivalent te an increase of 168.86 percent in the
accounting rate component, in respect of each collection
charge; subject to the procedures set out immediately
below.

3. The Company shall file an amended schedule of rates in
accordance with the follewing procedures:

For each of the three rate categories mentioned in (2)
above, the Company ghall present the following
information to the Commission on or before

December 2, 1991.

{a) The collection charges in effect on 30 Ssptember,
14990,

‘ (b) The accounting charge component of each of these
collection rates.

{c) The increase in the accounting rate component of
aach collaction charge resulting from the
application of the percentage increase approved at
(2.) above.

{d) The amended rates reflecting the increases in the
collection charges referred to at (a) above,

Upon approval of the new collection charges by the Commission,
the company shall prepare and publish a revized tariff schedule.

The above information shall be presented in the form shown at
Annex 11.

The Company shall present with the above information
original documentary ewvidence; or such otLher evidence
satisfactory to the Commissicn to facilitate verification
of the sccounting rates. In this regard, communication
from a foreign correspondent confirming the current
accounting rate for service terminating with that
correspondent, or for service via that correspondent to
any destinatien eountry with which the Company has no
direct correspondent relations; will be accepted as
;L! satisfactory avidence. Faxed documents shall be followed
by the original of the communication.
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In accordance with section 46(1) of the Public Utilities
Commission Act 15990; the Company shall submit to the
Commission on or before the 16th December, 1991:

{a) the guantum of revenues to be recovered, being the
sum which represents the difference between the
gross income actually received during the period
commencing May 20th; 1991 and ending 315t
December, 1991 and the gross income which would
have been received during the same periocd;, if the
increase now approved had been in effect.

ib) & proposal for the recovery of the sum determined
at (a) above by implementing a temporary increase
in the new rates over a period of not less than
40 months, commencing with the date that the new
rates are to come into effect.

The temporary increase in the new rates ghall be shown in
the revised tariff schedules referred to at (3] above.

For the purpose of this section revenues received and
revenues recovered shall be deemed to be revenues
billed. The Company shall present to the Commission such
information as may be necessary for the verification of
the above amounts and for approval of the proposals for
the revenues to be recovered.

The Company shall submit monthly returns +to the
Commisegien within 15 days of the billing period,
commencing with the first billing period following the
implementation of the new rates; showing the amount of
revenue recovered and the balance outstanding, until such
time as the entire sum has been amortized, The
information shall be provided in the form shown in Annex
1114

With immediate effect zubscribersa shall be billed for
international service on a per minute basis only and
the Company 8hall discontinue billing on & minimum
three minute basis:. The duration of the call shall
commence only when there is a responae from the number
callaed.

411 Loans and Advances which were made by the Company to
ATH or its affiliates and evidenced by Promissory Hotes,
in particular the five Loans/Advances set out below,
ghall be repaid to the Company in full within a period of
0 days from the date of thiz Order with interest
computed at the Bank of Guyvana prime rate from the date
of the Loanf/Advance to the date of repayment in full.
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(a) 8th March, 1991 = $51,503,560.00

(b) 25th March, 1991 = #02,485,630.00

{e) 17th April, 1991 = $54,400,000.00
{d}) 3rd May 1991 ~ $99,000,000.00
(e) 3lst July, 1991 - $36,332,000.00

All Loans and Advances made by the Company to ATN or its
affiliates nol evidenced by & Promissory Mote shall be
repaid within 60 days from the date of this Order with
intereat computed at the Bank of Guyana prime rate from
the date of the Loan or Advance to the date of repayvment
in full.

411 future Loans or Advances whiech are made by the
Company to ATN or any affiliate, irrespective of the sum
g6 loaned or advanced, shall be submitted to and
authorised by the Company's Board of Directors and
sanctioned by the Commission.

Minutes of all meetings of the Board of Directors
and all papers of the Board shall be kept at the
Company's headgquarters in Georgetown, CGuyana.

A certified copy of the approved minutes of each
meating of the Board of Directors shall be submitted to
the Commission within 7 days of its confirmation.

All transactions conducted by or on behalf of the Company
shall be conducted in the name of the Company.
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(13} All original documents pertaining to the Company'sa
gperations shall be kept in Quvana.

(14) All inter company transactions with affiliated companies
and individuals shall be fully documented and reflecled
ini the books of account,

Dated at Georgetown; Guyana, thia 12th day of November, 1921,

W,
Wl o

TYMIAEL , CCH CHALIRMAN, PUBLIC UTITLITIES COMMISSTON
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ANNEX 1
PUBLIC UTILITIES COMMISSION ACT 1930
Change of Rate
3B8.(1) The rate being charged immediately before the

commencement of this Act by any public utility for any service
rendered by it shall not be increased after such commencement
except in accordance with the provisions of thia Act.

(2]

Without prejudice to the provisions of subsections (1),

the rate being charged, immediately before the commencement of this
Act, by any public utility for any service referred to in section
4 (1) (b)) shall not be increased, for a period of three years from
such commencement except; and then only to the extent to which it
ig justified, on the occurrence of any of the following events:

(a)

(b)

fe)

(d)

& substantial increase in the average for a period of six
months of the highest rate at which United States deollar
ig lawfully sold in Guvyana, over the highest rate at
which United S5tates dollar was lawfully =sold in Guyana
during a period of thirty days immediately preceding the
commencement of this Aect)

a change in long distance charges payable to foreign
correspondents;

the costs of providing service to interior areas of
Guyana specified in any expansion and service improvement
plan, agreed to by the Government and the public utility,
are proved to be substantially higher than as stated in
that plan; or

any natural disaster or other act of God leading to
extensive destruction of plant and eguipment;

Provided that the public utility has taken out and
maintained full insurance coverage of loss to property,
plant and eguipment and business interruption, caused by
guch natural disaster or other act of God, and the sums
paid by the insurer of insurers are not sufficient to
meet the expenses of restoring the services provided by
the public utility affected thereby, or to compensate the
public utility for its loss of revenue arising from the
bugsiness interruption as a result thereof.
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3.

4 .

5.

6.

Ts

8.

v The Assumption Agreement between

the Company and the Northern
Telecom International Finance (NTIF)
and NT (CALA)

_~The existing Supply Contract, with

Amendments, between the Company, NTIF
and NT (CALA) .

The Loan Agreement pertaining te the
Expansion Programme between the Company,
Atlantic Tele-Network, NTIF and the Lenders

Copies of all agreements and other
documentation governing the issue of
debentures by the Company

Documents creating the Fleoating Legal
Charge and the Assignment of the Toll
Revenue of the Company

Escrow Agreement providing for the
deposit of the toll revenues of the
Company

All promissory notes in relation to the
procurement and financing of the Company's
imports
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