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DECISION

PRELIMINARY Section
Act
Section47
47ofofthe
thePublic
PublicUtilities
UtilitiesCommission
Commission
Act1990
1990(No.
(No.2626ofof1990)
1990) (the
(the Act)
Act) reads
reads as
as
follows:follows: Approval
Approval by
the Commission
Commission to
the
issue
securities
issue of
of securities

47.(1)

o public
public utility
No
utilityshall
shallissue
issueany
anystock,
stock,shares,
shares,orordebentures
debentures or
or
other
indebtedness, payable
payable after
other evidence
evidence of
of indebtedness,
after more
more than
than one
one
year from
from the
the date
date thereof,
thereof, unless
unless it has
has first
first obtained
obtained the
the
year
approval
Commission for
issue
approval of
of the
the Commission
for the
the proposed
proposed issue.

(2)
(2)

The
Commission may
the proposed
proposed
The Commission
may grant
grant the
the approval
approval for
for the
issue
the amount
amount applied
applied for
for or in
in any
any lessor
lessor amount,
amount, and
and
issue in the
subject
such conditions
conditions as
as itit may
may deem
deem reasonable
reasonable or
or
subject to
to such
necessary
impose".
necessary to
to impose".

The
expression "Commission"
"Commission" in the
above section
section is a reference
reference to this
this Commission,
Commission, namely,
namely, the
the
The expression
the above
Public Utilities
Act
Public
Utilities Commission
Commission established
established by
by the
the Act.
2.

On
On the
the 24th
24th August,
August, 1995,
1995, this
Commission issued
the Guyana
Guyana Electricity
Electricity
this Commission
issued aa notice
notice to
to the

Corporation (GEe)
Corporation
(GEC) under
under section
section56
56ofof the
the Act
Act intimating
intimatingtotoGEC
GECthat
that this
this Commission
Commission would
would hold
hold
public hearing
hearing on
the 5th
5th September,
September, 1995,
1995, in
in respect
respect of
of certain
certain matters
matters specified
specified in that
that notice.
notice.
a public
on the
One
Oflhe
matter,:
specified
IT1
the
notice
\va
,
whether
GEC
had
complied
with
section
47
of
the
Act
One of the matters specified in the notice was, whether GEC had complied with section 47 of the Act
in
cases to
to which
in cases
which that
that section
section applies.
applies.
3.
3.
On
10th June,
furnish information
On the
the 10th
June, 1996,
1996,this
thisCommission
Commissionwrote
wrotetoto GEC
GEC requesting
requesting itit to
to furnish
information
as
to
whether,
after
the
commencement
of
the
Act,
namely,
I
st
October,
1990,
and
up
to
as to whether, after the commencement of the Act, namely, 1st October, 1990, and up tothe
the date
date of
of
GEC's reply
reply to that
that letter,
letter, the
the GEC
GEe had
had issued
issued any
any stocks,
GEC's
stocks, shares,
shares, debentures
debentures or
or other
other evidence
evidence of
of
indebtedness, paval
Ie aITel
than one
one year
year after
after the
the date
date thereof,
thereof, and
and ififitit had
had issued
issued any
any such
such
indebtedness,
payable
after more
more than
document/lnstnllnent
toto hlllllSh
the same.
same The
The information
information was
be
document/instrument
fiirnishparticulars
particularsofof the
was required
required to
to be
furnished on
In reply
reply to
the above-mentioned
above-mentioned letter,
furnished
on or
or before
before the
the 22nd
22nd June,
June, 1996.
1996. In
to the
letter, the
the Corporate
Corporate
Secretary of
GEe wrote
wrote to
10 this
this Commission
Commission on
28th June,
June, 1996,
1996, stating
stating that
that since
since the
the
Secretary
of GEC
on 28th
commencement
of
1990, to
date of
of that
that letter,
letter, GEC
GEe had
had not
not issued
issued any
any
commencement
of the
the Act
Act III
in Ocrober,
October, 1990,
to the
the date
stocks,
stocks, sr'ares.,
shares, dehentures
debenturesororother
otherevidence
evidenceofofindebtedness.
indebtedness.The
Theletter
letterfrom
fromthe
theCorporate
Corporate Secretary
Secretary
continued
to state
continued to
state --

"However, we
we hereby
hereby seek
seek the
the approval
approval of
of the
the PUC
PUC in
in accordance
accordance
"However,
with section
the PUC
PUC Act,
Act, to
to issue
issue with
section 47
47 of
of the
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(i)

First Mortgage
Mortgage on
on the
the two
two Wartsila
Wartsila built
built 11MW
IIMW power
power plants
plants at
at
A First
Garden of
Eden to
to the Wartsila
Wartsila Diesel
secure the
sum of
of
Garden
of Eden
Diesel Inc.
Inc. to
to secure
the sum
US$9,260,000.00;
US$9,260,000.00;

(ii)(a)

A
First Mortgage
22MW power
plant to be
be constructed
constructed at
at
A First
Mortgage on
on the
the 22MW
power plant
Kingston;
Kingston;

(b)

A
A Second
Second Mortgage
Mortgage on
on the
the two
two IIMW
11MW power
power stations
stations atat Garden
Garden of
of
Eden;

(c)

A First
First Mortgage
Mortgage on the
the properties
properties situated
situated at 40 Main
Main Street
Street and
and
257/259
the Wartsila
Wartsila Diesel
Diesel Caribbean
257/259 Middle
Middle Street,
Street, of
of the
CaribbeanInc.
Inc to
to
secure the sum of US$13.5M.
US$13. SM.
secure

The
The Corporation
Corporationisisobligated
obligatedunder
underLease
LeaseAgreement
Agreementdated
datedMarch
March31,
31, 1996
1996 and
and May
May 9,
9, 1996,
1996, with
with
the
respective companies
companies to issue
issue to
to the
the aforesaid
aforesaid Liens
Liens".
the respective
".
4.
In reply
reply to
the above
above letter
letter from
from the
Corporate Secretary
Secretary of GEC,
GEC, the Acting
Acting Secretary
Secretary of
to the
the Corporate
this
Commission
this Commission
Commissionwrote
wrotetotoher
herononthe
the4th
4thJuly,
July,1996,
1996,requesting
requestingGEC
GECto
to forward
forward to
to this Commission
copies
of the
the four
four mortgages
mortgages referred
referred to
her letter,
letter, within
within one
week, so
so as
as to
to enable
enable this
this
copies of
to in her
one week,
Commission
1996, the
Commissiontototake
takeaa decision
decisionininregard
regardtotothe
therequest
requestmade
madeby
byGEe
GEC. On
On the
the 10th July,
July, 1996,
the
Acting Secretary
Secretary of
ofGEC
reminding the GEC
Acting
Secretaryofofthis
thisComn11Ssionwrote
Commission wrotetotothe
the Corporate
Corporate Secretary
GEC reminding
that
under section
section 47
47 of
of the
the Act
Act prior
prior approval
approval ofofthis
thisCommission
Commission was
was required
required before
before any
any
that under
debentures or
debentures
or other
other evidence
evidenceof
ofindebtedness
indebtednesspayable
payableafter
aftermore
morethan
thanone
oneyear
yearfrom
fromthe
the date
date thereof,
thereof,
was issued
issued by
by the
the GEe
GEC. On
On the
the same
samedate,
date,namely,
namely,10th
10thJuly,
July,1996,
1996,this
thisCommission
Commissionreceived
received aa letter
letter
dated
July, 1996,
1996, from
from the
Corporate Secretary
Secretary of
of GEC,
GEC, which
which read
read as
as follows
follows -dated 8th July,
the Corporate
"As
stated in
in my
my letter
letter dated
dated June
June 28,
28, 1996,
1996, the
the Corporation
Corporation is
is
"As stated
obligated
1, 1996
May 09,
obligated under
under Lease
Lease Agreement
Agreementdated
datedMarch
March 331,
1996 and
and May
1996, to
provide collateral
collateral security
security to
Wartsila Diesel
Diesel Inc.
Inc. and
and
1996,
to provide
to the Wartsila
Wartsila
Diesel Caribbean
Caribbean Inc. respectively
respectively for financing
financing provided.
provided.
Wartsila Diesel
The
Mortgage Deeds
Deeds have
have not
not yet
yet been
been executed,
executed, accordingly
accordingly itit is
is
The Mortgage
impossible to
comply with
with your
request"
impossible
to comply
your request".
5.

On the 25th October, 1996, this Commission received from GEC the following letter "Dear Sir,
RE: MORTGAGES/DEBENTURES
MORTGAGES/DEBENTURES
TO BE ISSUED
ISSUED BY
BY THE
CORPORA TION IN
IN
RE:
TO
THE CORPORATION
FA YOUR OF
D WHITE
POWER FINANCING
FINANCING
FAVOUR
OF BLUE
BLUE A
AND
WHITE POWER
Enclosed please
and White
White
Enclosed
pleasefind
findcopies
copiesofofthe
thedebentures
debenturesand
andmortgages
mortgages to
to be
be issued
issued to Blue and
Power Financing
Financing submitted
submitted for your
your approval
approval pursuant
pursuant to section
section 47(1)
47(1) of
of the
the PUC
PUC Act.
Act.
Power
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Please
informed that
the Prime
Prime Minister
Minister has
has given
gIven approval
approval for
for the
the borrowing
borrowing in
In
Please be
he informed
that the
accordance
Electricity Act,
(,hRpter 56:0!
56:0!
accordance with
with the
the Electricity
Act, Chapter

Yours sincerely,

GUYA
A ELECTRICITY
CORPORATIO
~,
GUYANA
ELECTRICITY CORPORATION"
(Sgd.) Maxine
Maxine Alexander-Nestor,
Alexander- est or,
(Sgd.)
Corporate
Secretary"
Corporate Secretary"

PPROPRIATE MINISTER
6.
We
We may
may dispose
disposeofofone
oneissue
issuehere
hereitself,
itself,namely,
namely, assuming
assumingthe
the statement
statement in
in the
the above
above letter
letter
that the
Prime iVfinister
that
the Prime
Ministerhas
hasgiven
givenapproval
approvalforforthetheborrowing,
borrowing,isiscorrect,
correct,whether
whether that
that is
is sufficient
sufficient for
for
the present
present purposes
purposes
Ob\-iouslv the
referring to
to the
the approval
approval required
required under
under
the
Obviously
the above
above letter
letter was
was referring
section
r~,lectricity ACL
5601
llnder
as amended
amended by
section 26
26 of
of the
the Electricity
Act, Cap
Cap 56.01
Linder subsection
subsection (2)
(2) of
of that
that section,
section, as
section
59 of
of the
the Public
Public Corporations
C orporatiol1s Act
Act 1988
1988 (No.
(No 21
21 of
of 1988),
1988), the
the approval
approvRI of
or the
the Minister
Minister
section 59
assigned
general responsibility
responsibility for
sLlch Minister,
Minister, of
assigned general
for public
public corporations
corporations or,
or, where
where there
there is
is no
no such
of the
the
President of
amount to
be borrowed,
borrowed, the
the sources
sources of
of the
the borrowing
borrowing
President
of Guyana,
Guyana, was
was required
required as
as to
to the
the amount
to be
and
the terms
terms on
any sum
sum of
and the
on which
which the
the borrowing
borrowing may
may be
be effected,
effected, before
before GEC
GEC can
can validly
validly borrow
borrow any
of
money (In
(In this
this connection
connection the
money.
the definition
definitionofof"Minister"
"Minister"ininsection
section2(k)
2(k)ofofthe
thePublic
PublicCorporations
Corporations Act
Act
1988, which
may be taken
taken note
note
1988,
whichvvillapplv
will applyforthe
for thepurpose
purposeofofinterpretation
interpretationofofsection
section59
59 of
of that
that Act,
Act, may
of) Similarly,
approval of the
the Minister
Minister assigned
assigned general
general
of)
Similarly,under
under subsection
subsection (3)
(3) of
of that
that sectlOn,
section, the
the approval
responsibility for
GEC to
to validly
validly create
create
responsibility
forpublic
publiccorporations
corporationsororofofthe
thePresident
Presidentisisrequired
requiredtoto enable
enable GEC
fixed or
mortgage or
or charge
charge over
over its
its undertaking
undertaking or
or assets
assets or any
any of
of them
them to
secure any
any
a fixed
or floating
floating mortgage
to secure
borrowing by
borrovving
by it.
it. At
At the
the relevant
relevant time
time the
the Prime
Prime Minister
Minister was
was not
not the
the person
person assigned
assigned general
general
responsibility
responsibility for
for public
public corporations.
corpomtions
So,
what GEC
GEC wanted
wanted to
to convey
convey through
through the
the aboveaboveSo, if what
mentioned
and (3)
(3) of
of section
section 26
26 of
of the
the Electricity
Electricity Act
Act have
have been
been
mentioned letter
letter \;vas
was that
that subsections
subsections (2)
(2) and
complied with
is not
complied
with ininrespect
respect of
of the
the borrowing
borrowing and
and execution
execution of
of the
the mortgages
mortgages and
and debentures,
debentures, it is
not
correct.
the
correct However,
However, this
this isisaadefect
defect which
which can
can he
be remedied
remedied even
even at
at this
this stage
stage particularly
particularly since
since the
person who
hoped
person
who \vas
was the
the Pl;me
PrimeMinister
Ministeratatthe
therelevant
relevanttime
timeisisnow
nowthe
thePresident
PresidentofofGuyana.
Guyana. It is hoped
that
GEC will
will take
requisite steps
steps to remedy
remedy the
the defect.
defect.
that GEC
take requisite

DOCUMENTS SUBMITTED BY GEC
fhere isisanother
There
anotherissue
issuewhich
whichhas
hasto tobebeconsidered.
considered.As
Asstated
statedininthe
theletter
letterofof GEC
GEC dated
dated 28th
28th
June, 19%,
1996, the
June,
the mortgages
mortgages referred
referredtoto 111inthat
that letter
letter were
were proposed
proposed to
to be
be issued
issued by
by GEe
GEC as
as obligated
obligated
under
under the!.
the Lease
ease Agreemel
Agreements
ts dat
dated
d 331st
1st f\'farch
Marchand
and9th
9thMay,
May,1996.
1996.Section
Section26
26 of
of the
the Electricity
Electricity Act,
Act,
7
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Cap
Cap. 56:01,
56:01, contemplates
contemplatesthe
thecreation
creationofoffixed
fixedororfloating
floatingmortgages
mortgagesororcharges
chargesover
over its
its undertaking
undertaking
assets by
by GEC
GEC only
only if there
t'here was
was a borrowing
borrowing by
by GEC.
GEe
or assets
8.
Another
1996, stated
stated that
that
Another aspect
aspect isisthat
thatthough
thoughthe
theletter
letterfrom
fromthe
theGEC,
GEC,dated
dated25th
25thOctober,
October, 1996,
along with
along
with that
thatletter
lettercopies
copiesofofthe
thedebentures
debenturesand
andmortgages
mortgagestotobe
beissued
issuedtoto Blue
Blue and
and White
White Power
Power
Financing were
copy
of of
a debenture
Financing
werebeing
beingsubmitted.,
submitted.,only
onlythethe
copy
a debentureproposed
proposedtotobebeissued
issued inin respect
respect of
of the
the
Wartsila
Kingston was
was enclosed
enclosed with
'vvith it.
it. Subsequently,
Suqsequently, in
request of
of this
this
Wartsila Plant
Plant at
at Kingston
in reply
reply toto the
the request
CommissIon, dated
Commission,
dated14th
14thNovember,
November,1996,
1996, GEC
GEC forwarded
forwarded to
to this
this Commission
Commission along
along with
with its
its letter
letter
dated
27th November,
November, 1996,
1996, copies
Gopies of the
the following
following fourteen(14)
documents: dated 27th
fourteen(14) documents:

(1)

Turnkey Contract dated July 31, 1996 between GEC and Wartsila Diesel

(2)

Lease Agreement dated May 9, 1 996 between GEC and Wartsila Diesel.

(3)

Amendment No. I to the Lease Agreement dated July 31, 1996.

(4)

Assignment Agreement of Lease Agreement dated July 31, 1996.

(5)

Partial Assignment Agreement of Turnkey Contract dated July 31, 1996.

(6)

Guarantee dated July 31, 1996.

(7)

Ground Lease dated August 22, 1996.

(8)

Power Purchase Agreement dated August 22, 1996.

(9)

Agreement dated August 22, 1996.

( 10)

Government Guarantee dated August 22, 1996.

(1 1)

Letter of Support from the Government of Guyana dated August 22, 1996.

(12)

Operation and Maintenance Agreement with First and Second Amendments.

( 13)

Repayment Schedule for Garden of Eden Lease.

(14)

Garden of Eden debenture.

The above letter of 27th November, 1996, from the GEC goes on to state further

-

"Please note
note that
that documents
documents submitted
submitted relate
relate to the
the Kingston
Kingston project
project except
except items
items
"Please
(12), (13)
are similar
similar
(12),
(13) and
and (14)
(14) above
above. The
The documents
documentsfor
forthe
the Garden
Garden of
of Eden
Eden project
project are
except
with
the
appropriate
changes,"
except with the appropriate changes."
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It
took quite
quite some
some efforts
eff011S on
this Commission
the
It took
on the
the part
part of
of this
Commissiontotoreceive
receivefrom
from GEC
GEC copies
copies ofof the
documents
Garden of
Eden project
project relating
relating to
the Second
Second 1IlMW
Wartsila plant.
plant.
documents relating
relating to
to the
the Garden
of Eden
to the
IMW Wartsila

9.

GEC's letter of 27th November, 1996, referred to above, also stated "With
the debenture
debenture the
the capital
capital sums
sums were
overstated and
and
"With regard
regard to
to the
were overstated
should
3,870,000 for
should now
now read
read US$9,260,000.
US$9,260,000. and
and US$]
US$13,870,000
for Garden
Garden of
of
Eden and
and Kingston
Kingston respectively.
respectively
The parties
parties are
are also
also reviewing
reviewing
Eden
The
certain clauses
where
certain
clauses ininthe
the debenture,
debenture, particularly
particularly clauses
clauses 44 and
and 55 -- where
contrary to
to the
the agreement
agreement between
between the
the parties,
parties, aa floating
floating charge
charge is
contrary
created
on
all
of
the
Corporation's
properties
which
are
not
subject
created on all of the Corporation's properties which are not subject to
to
the fixed
(~xed charge.
charge
Items]
0 and
and 45 have
have been
been deleted
deleted from
from the
the
the
Items 10
Schedule
the Debenture."
Debenture."
Schedule AA toto the

The
amounts mentioned
mentioned in
earlier version
version of
the debentures
debentures were
were U.S.$10,929,000.00
U.S.$10,929,000.00
and
The amounts
in the
the earlier
of the
and
U.S.$]
4,070,000.00 respectively.
respectively
U.S. $14,070,000.00
On
furnish to
to this
this
10.
On the
the 22nd
22nd November,
November, 1996,
1996,this
thisCommission
Commissionwrote
wrotetotoGEe
GEC requesting
requesting itit to
to furnish
Commission aa copy
Commission
copy ofof any
anyLeaal
LegalOpinion
Opinionininrespect
respectofof the
the mortgages
mortgages and
and debentures
debentures proposed
proposed to
to
be issued
issued by
by GEC,
GEC, whether
whether obtained
obtained from
from the
the Attorney
Attorney General's
General's Chambers
Chambers or
GEe's Legal
Legal
be
or GEC's
Advisors The
Thesame
same request
request was
was repeated
repeated ininaanotice
notice issued
issued by
by this
this Commission
Commission to GEC
GEC on
on 29th
29th
Advisors
November, 1996
We never
never received
received aa copy
copy of
of the
November,
1996 We
the legal
legal opinion,
opinion, ifif any,
any, received
received by
by GEC
GEC in
in respect
respect
of
the above
above documents,
documents, nor
nOI have
have we
we been
been told,
spite of
repeated questioning
questioning at
at the
the public
public
of the
told, in
in spite
of repeated
hearings,
as to
to who
who provided
provided legal
legal advice
advice to
GEe in respect
respect of
of the
the issue
issue of
of the
the above
above documents.
documents.
hearings, as
to GEC
It
may be
be pointed
pointed out
here that
the total
total amount
amount proposed
It may
out here
that the
proposed toto be
be covered
covered by
by the
the two
two sets
sets of
of
documents is about
about US$23M.
US$23M.
documents
11.
] ].
Superseding
Superseding the
the draits
draftsofofthe
themortgages
mortgagesand
anddebentures
debentureswhich
whichGEC
GEChad
had earlier
earlier submitted
submitted for
for
approvaL on
on 31st
3 15tDecember.
December. 1996,
J 996, GEC
GEC submitted
submitted to
to this
this Commission
Commission aa new
new set
set of documents.
documents.
approval,
These
These are
are -

(i)

A First
First Mortgage
Second 11
11 MW
MW Wartsila
Wartsila Plant
Plant
A
Mortgage ininrespect
respect of
of the
the transaction
transaction relating
relating to
to the
the Second
at the
the Garden
Garden of Eden;
Eden;
at

(ii)

A debenture in respect of the above transaction;

(iii)
(iii)

A First
First Mortgage
Mortgage in
in respect
respect of
of the
the transaction
transaction relating
relating to
to the
the 22MW
22MW Wartsila
Wartsila plant
plant at
at
A

Kingston;
Kingston;
(iv)

A Second Mortgage in regard to the above transaction; and

(v)

A debenture in respect of the transaction relating to the above plant.
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We
We are
are proceeding
proceedingon
onthe
thebasis
basisthat
thatthe
thefinal
finalversions
versionsofofthe
themortgages
mortgagesand
anddebentures,
debentures, for
for the
the issue
issue
of
of which
which GEC
GEC is
is seeking
seeking approval.,
approval, are
are the
the above-mentioned
above-mentioned documents.
documents.
12.
We
approval is to be
be
We have
have to
to consider
consider the
the following
following matters
matters before
before deciding
deciding whether
whether or
or not
not approval
granted
for
the
issue
of
the
above
documents.
granted
issue the above documents.
(i)
(i)

Whether
Whether there
there is
is justification
justificationfor
forthe
the execution
executionof
ofthe
the documents
documents referred
referred to
to in
in the
the
previous
previous paragraph;
paragraph;

(ii)
(ii)

Whether
Whether the
the provisions
provisionsininthe
theElectricity
ElectricityAct,
Act,Cap.
Cap.56:01,
56:01,ininrelation
relationtoto the
the execution
execution
above documents
documents have
have been
been complied
complied with;
of the above

(iii)

Whether
debentures in
in
Whether there
there is
isjustification
justification for
for the
the execution
execution of
of both
both mortgages
mortgages and debentures
respect
same amounts
amounts and same
same properties;
properties;
respect of the same

(iv)

If the
the security
security documents
be the
the amounts,
amounts,
documentsare
arerequired
requiredtotobe
be executed,
executed, what
what should
should be
of interest
interest and
and other
other terms
terms and
and conditions.
conditions.
the rate of

The
and 18th December,
1996, and
and
The Commission
Commission heard
heard these
these matters
matters at
at the
the public
public hearings
hearingson
on9th
9th and
December, 1996,
9th
January,
30th
January,
13th
February,
20th
October,
and
18th
November,
1997.
A
considerable
9th January, 30th January, 13th February, 20th October, and 18th November, 1997. A considerable
amount
irrelevant. evidence
GEC and,
and, consequently,
consequently, the
the
amount of
of irrelevant
evidencewas
wasproduced
producedatat the
the hearings
hearingsby
by GEC
concerned
public
had
to
be
gIven
an
opportunity
to
make
their
submissions
in
regard
to
the
same.
concerned public
be given opportunity make their submissions regard the same.
choosing the
other offers.
offers.
One such
such matter
matter was
was the
the appropriateness
appropriateness of
of choosing
the Wartsila
Wartsila Plant
Plant in
in preference
preference to other
Since the
propose to
to
Since
therates
ratescharged
chargedbybyGEC
GECare
areoutside
outside the
the purview
purview of
of this
this Commission
Commission we
we do not propose
go
into the
the question
questiQ"nwhether
from the
view of
of cost
cost the
the Wartsila
Wartsila deal
deal should
should have
have been
been
go into
whether from
the point
point of
of view
preferred to
to other
other offers.
offers No
Noquestion
question as
astotosafety
safety or
orenvironmental
environmental protection
protection was
was raised
raised at
at the
the
preferred
public
confine this decision
decision to
public hearings
hearingsininregard
regardtotothese
theseWartsila
WartsilaPlants.
Plants.We,
We,therefore,
therefore, propose
propose to
to confine
relevant matters
matters in
in issue,
issue, namely,
namely, matters
matters enumerated
enumerated above.
above. The
The pause
pause between
between March
March and
and
relevant
September
this year,
year, in regard
hearing of these
these matters
matters was
was because
because we
thought that
that since
since
September this
regard to
to the hearing
we thought
negotiations for structural
structural changes
changes and capitalisation
capitalisation of
going on we should
should await
await the
the
negotiations
of GEC
GEC were
were going
outcome
of
those
negotiations
However,
since
GEe
pressed
for
an
early
decision,
we
resumed
the
outcome of those negotiations However, since GEC pressed for an early decision, we resumed the
hearings
completed the same
same this
this month.
month
hearings last
last October
October and completed
13.
13.
Meanwhile,
We, therefore,
therefore,
Meanwhile, there
there were
were changes
changes in
in two
two of
of the
the members
members of
of the
the Commission.
Commission. We,
enquired
ITomGEC
whether
they
would
like
to
have
a
de
novo
hearing
or
whether
they
would
enquired from GEC whether they would like to have a de novo hearing or whether they would agree
agree
re-constituted Commission
Commission proceeding
agreed
to the re-constituted
proceeding on
on the
the basis
basisofofevidence
evidencealready
alreadyon
on record.
record. GEC agreed
to the latter
latter course
course and
and we
we have
have proceeded
proceeded accordingly.
accordingly.
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TURNKEY CONTRACTS 14.
We
1995, in respect
14.
We will
willtake
take up
up first
firstthe
thetwo
two Turnkey
Turnkey Contracts,
Contracts, one
one dated
dated 4th
4th August,
August, 1995,
respect of
of
second 11M
11M W Wartsila
Wartsila Plant
Plant at
at the
the Garden
Garden of
of Eden
Eden and
and the
the other
other dated
dated 31st
31 st July,
July, 1996,
1996, in
in
the second
respect of the 22M.W
22M. W Wartsila
Wartsila Plant
Plant at
at Kingston.
Kingston.
respect
] 5.
15.

The
Wartsila Diesel,
Diesel,
The Turnkey
Turnkey Contract
Contract in
in respect
respectof
ofthe
theGarden
Gardenof
ofEden
Eden Plant
Plant is executed
executed by Wartsila
lnc
Annapolis, Maryland,
Maryland, LT
S.A and
and GEe.
Under the
the Turnkey
Turnkey Contract
Contract Wartsila
Wartsila Diesel,
Diesel, Inc.
Inc.
Inc. off Annapolis,
U.S.A.
GEC. Under
undertook
IIM.W.
undertook to
to constmct
construct aa 11
M.W.heavy
heavyfuel
fueldiesel
dieselpower
powerproject
projectatatthe
theGarden
GardenofofEden
Eden Station
Station and
and
to
provide the
the materials
materials and
and supplies,
supplies, technical,
technical, professional
professional and
and construction
construction personnel
personnel and
and
to provide
supervision,
supervision, tools
tools and
and equipment
equipmentand
andthe
the services
servicesrequired.
required. On
On the
the completion
completion of
of the
the execution
execution of
of
the
contract, ownership
ownership of the facility
facility wa
have vested
GEe.
the contract,
was to
to have
vested in GEC.
16.
Under the
16.
Under
the above
abovementioned
mentionedTurnkey
TurnkeyContract
ContractGEC
GEChad
hadtotopay
payU.S.$II,060,OOO
U.S.$11,060,000 to
to Wartsila
Wartsila
Diesel,
In
The
Turnke
Contract
specifically
tates
that
a
third
party
financing
institution
Diesel, Inc The Turnkey Contract specifically states that a third party financing institution is to
to be
identified, who
Turnkey Contract
Contract
identified,
whowould
wouldbe
beresponsible
responsiblefor
forfinancing
financingthe
thefacility.
facility.Para.
Para. 2.1(d)
2.1(d) of
of the
the Turnkey
obliges
Diesel, Inc.
obliges GEe
GEC to
to obtain
obtainsufficient
sufficientfinancing
financingfor
forthe
the facility
facilitywith
withthe
the assistance
assistance ofWartsila
of Wartsila Diesel,
performance of
of all
all the activities
activities necessary
necessary for such
such financing
financing as outlined
outlined in
in
and to
to co-operate
co-operate in the performance
Exhibit FF to
Exhibit F to
Exhibit
to the
the Turnkey
Turnkey Contract
Contract. Exhibit
to the
the Turnkey
Turnkey Contract
Contract reads
reads as
asfollows
follows -

"GENERAL. DESCRIPTION OF ANTICIPATED FINANCING STRUCTURE
*GEC will
specific
*GEC
willestablish
establishaaspecial
specialpurpose
purpose subsidiary
subsidiaryGuyana
GuyanaPower
Power Company
Company ("GPC")
("GPC") for
for the specific
purpose
purpose of
of operating
operatingthe
the22MW
22MWwith.
with.GEC
GECwill
willassign
assignthis
thisEPC
EPCcontract
contracttoto GPC,
GPC, with
with appropriate
appropriate
modifications,
which will
will not
affect the
the material
material terms
transaction, to reflect
reflect the
the change
change in
in
modifications, which
not affect
terms of the transaction,
parties
JE will transfer
transfer its
it~ existing
existing (first
(fir t 11MWe)
11 MWe) WD-supplied
\VD-supplied generation
generation assets
assets to
to GPC,
GPC,
parties GEC
together with
with the lease
lease of
of the
the parcel
parcel of
of land
land and
and easements
easements necessary
necessary for
for the
the existing
existmg and
and new
new
together
facilities and
financial
facilities
andany
anyportions
portionsofofthe
theFacility
Facilitywhich
whichhave
havealready
alreadybeen
beenconstructed
constructed atat the
the time
time of financial
closing. GPC
GPC shall
shall not
not conduct
conduct any
any business
business except
except as
as described
described in
in this
this Exhibit.
Exhibit.
closing.
*For the
ntity will
*For
the account
account of
ofGPC,
GPC,Financing
Financing Entity
willmake
makeprogress
progresspayments
paymentstotoContractor
Contractor as
as called
called for
for
under
Article
VI
of
this
Agreement.
under Article VI
Agreement.
*GPC will
*GPC
willenter
enterinto
intoan
anfinance
financelease
leaseagreement
agreementwith
withthe
theFinancing
FinancingEntity.
Entity.Payments
Payments by
by GPC
GPC under
under
financing lease
level calculated
interest and
and principal
principal amortization
the financing
lease will
will be
be at
at a level
calculated to
to cover
cover interest
amortization on
on the
the
fund advan
ed by
ancillary costs
funds
advanced
byFinancing
FinancingcntJty
Entity(lI1cluding
(includingfunded
fundedreserves),
reserves), financing
financing costs,
costs, and
and ancillary
costs
such as political
political risk
uranc. CP
may be required
required to fund
fund as
as
such
risk in
insurance.
CPC, understands
understands and
and accepts
accepts that
that it may
further security
security a reserve
reserve to .over
cover lease
leasepayments
payments totoFinancing
Financing Entity.
Entity. When
When all
all financing
financing payment
payment
further
have been
been made,
made, the lease
lea 'e will
wdl terminate
terminate and
and the
the GPC
GPC will
will have
have unencumbered
unencumbered title
title to
to the
theFacility.
Facility.
have
This
finance lease
lease may
may be
pre-paid at
any time,
time, subject
subject to
terms and conditions
conditions of the lease
lease
This finance
be pre-paid
at any
to the terms
agreement
agreement.
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*GPC
Facility
*GPC will
will enter
enter into
intoall
allother
otheragreements
agreementsnecessary
necessarytotoassure
assurethe
thecontinuous
continuous operation
operation of the Facility
over
term of the
the financing,
financing, including
including an
over the
the term
an operations
operations and
and maintenance
maintenance agreement
agreement with
with Dempoco
Dempoco
and
reliable and creditworthy
creditworthy fuel
fuel supplier.
supplier.
and a fuel
fuel supply
supply agreement
agreement with a reliable
*All
equipment) will
*All such
such agreements
agreements and
and other
other GPC
GPC assets
assets (including
(including the
the existing
existing WD
WD generation
generation equipment)
assianed as
benefit of
further security,
security, GEC
GEC will
will
be assigned
as security
security to
to a trust
trust for the benefit
of Financing
Financing Entity.
Entity. As further
agree tha1
tanding, ititwill
agree
that while
while the
the financing
financingisisout
outstanding,
willnot
nottransfer
transferororfurther
furtherencumber
encumberany
anyof
of its
its interest
interest
in GPc.
Any
sale
of
GPC
on
its
assets
will
require
the
repayment
of
the
full
balance
outstanding
GPC. Any sale of GPC on its assets will require the repayment
balance outstanding
under
agreement.
under the lease agreement.
*As
security against
lease, GPC
GPC will
will enter
enter into
into aa power
power purchase
purchase agreement,
agreement,
*As security
against default
default under
under the
the lease,
acceptable
acceptable to
to the
the Financing
FinancingEntity
Entitytotoprovide
provide2222MWof
MW ofpower
powertotoGEC,
GEC,using
usingthe
theexisting
existinggeneration
generation
plant
plant and
andthe
thenew
newFacility,
Facility. The
The performance
performance by
by GEC
GEC of
of its
its obligations
obligationsunder
under the
the contingent
contingent power
power
purchase
purchase agreement
agreementwill
willbe
be guaranteed
guaranteedby
by the
the Government
Governmentofof Guyana,
Guyana, such
such guarantee
guaranteetoto be
be
supported
supported by
by security
securityasasthe
theparties
partiesmay
mayagree
agreeupon.
upon.(In
(Inlieu
lieuofofthis,
this,the
theGovernment
Government of
of Guyana
Guyana will
will
agree to guarantee
guarantee the payment
payment of the
the outstanding
outstanding lease
lease balance
balance either
either through
through (i) aa lump-sum
lump-sum
agree
prepayment, or;
(ii) a continuation
continuation of
The power
power purchase
purchase
prepayment,
or; (ii)
of the
the payments
payments remaining
remainingofofthe
thelease).
lease). The
agreement
vvilltransfer
transfer to
to Financing
Financing Entity
Entity upon
upon aa default
default by
by GPC
OPC under
under the
the finance
finance lease
lease and
and all
all
agreement will
payments
under
the
power
purchase
agreement
\:villbe
made
by
GEC
directly
to
the
Financing
Entity.
payments under the power purchase agreement will be made by GEC directly to the Financing Entity.
To
assure Financing
Financing Entity
Entity of
adequate cash
ca h flow
now to make
make lease
lease payments
payments and continue
continue Facility
Facility
To assure
of adequate
operation
,
OEC
as
power
purchaser
will
commit
to
an
amount
equivalent
to
cover
the
payment
operations, GEC as power purchaser will commit to an amount equivalent to cover the payment due
under the
the lease
lease and
The term
term of
of the
the power
power purchase
purchase agreement
agreement will
will be at least
least
under
and O&M
O&M agreements.
agreements. The
equal
equal to the
the term
term of
of the
the financing.
financing.
*The
period
*The documents
documentswill
willprovide
provideGEe
GECand
andGPC
GPCwith
withnotice
notice of
of alleged
alleged defaults
defaults and
and aa reasonable
reasonable period
to
cure defaults
defaults pursuant
pursuant to any of the
the various
various alternatives
alternatives available
to cure
availabletoto GEC
GEC and
and GPC
GPC prior
prior to
to the
the
exerci
remedies by the Financing
Financing Entity.
Upon an
an uncured
uncured default,
default, GEC/GPC
GEC/OPC will
will have
have the
exercisee of remedies
Entity. Upon
opportunit
ana prepay
Financing Entity
opportunity to
to (i) have
have the
the Government
Government of
of Gu
Guyana
prepaythe
theamounts
amountsowned
owned to
to the
the Financing
and
ta e title to all
all collateral,
collateral. including
including the
and new
new generation
generation equipment,
equipment, or (ii)
(ii) have
have the
and to
to take
the old and
remaining payments
remaining
paymentsdue
dueunder
underthe
thelease
leaseguaranteed
guaranteedby
bythe
theGovernment
GovernmentofofGuyana.
Guyana.IfGEC/OPC
If GEC/GPC does
does
not exercise
exercise this right,
right, the Financing
Financing Entity
not
Entity shall
shall exercise
exercise all
allitit rights
rights under
under the
the lease
lease agreement."
agreement."
17.

GEC did not establish a subsidiary as contemplated by the terms of the aforesaid Exhibit F.

18.
18.
fact Hon'ble
Hon 'ble Samuel
Samuel Hinds,
Hinds, then
then Prime
Prime Minister,
Minister, in
in his
his evidence
evidence before
before the Commission
Commission
In fact
stated
that the
the two
two Turnkey
Turnkey Contracts
Contracts were
were not
not acted
acted upon.
upon. The
Thefollowing
following extracts
extracts are
are from
from the
the
stated that
transcript of
of the
the public
public hearings
hearings of
of this
this Commission
Commission on 9th
9th January,
January, 1997
1997 -transcript

"Chairman:
"Chairman:

Wa it that
that when
when the
the Turnkey
Turnkey Contracts
Contracts were
were entered
entered into
into the
the
Was
Government thought
they would
would be able
able to finance
finance the deal from
from its
Government
thought they
own
fund or from
fi'om other
other financing?
financing?
own funds

Mr Hinds.

I think that we felt that other financing may have been available, may
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have been arranged.
Chairman:

So
other financing
financing was
So itit was
was converted
converted into
into a lease
lease because
because the
the other
was not
not
commg.
coming.

Mr Hinds:

I would
would answer
answer yes
yes to that,
that, but
but with
with these
these details
details may
may be
be I
could have
could
have someone
someone else,
else, may
maybe
beMr
Mr Ronald
Ronald Ally
Ally speak
speak more
more
accurately
more detail.
detail. But
would say
say yes,
yes, we
we
accurately and
and in more
But I would
expected
expected initially
initiallythat
that financing
financingwould
would have
have been
been arranged
arranged - a
bank
locally and
bank or
or insurance
insurance company,
company, and
and we
we did
did look
look both
both locally
off-shore,
come forward
forward and
and provided
provided the
the
off-shore, would
would have
have come
financing"
financing "

19.
19.
The
Mr Rabindranauth
Rabindranauth Singh,
Singh, in his presentation
presentation at
the public
public
The General
General Manager
Manager of
of GEC,
GEC, Mr
at the
hearing
1997, confirmed
into consequent
consequent
hearing on
on 9th
9th January,
January, 1997,
confirmed that
that the
the lease
lease arrangements
arrangements were
were entered
entered into
on
on the
the failure
failure to
to find financing
financing for
for the
the construction
construction of the two plants.
plants.

20.
The
public hearing
hearing on 18th
18th December,
December, 1996,
1996, when
when Mr
Mr
The following
following from
from the
the transcript
transcript of the public
Raymond
the signing
signing of
Turnkey
Raymond Gaskin,
Gaskin, who
who was
was the
the Chairman
Chairman of
of the
the GEC
GEC at
at the
the time
time of
of the
of the
the Turnkey
Contract
relating to the
the second
second 11MW
11MW Wartsila
Wartsila Plant
Plant at Garden
Garden of
of Eden,
Eden, gave
gave evidence,
evidence, is also
also
Contract relating
relevant.
The following
following passage
passage relates
relates to the above-mentioned
above-mentioned Turnkey
relevant. The
Turnkey contract
contract -

"Mr Ganpatsingh:

Was there an initial downpayment of U.S.$1 m?

Mr Gaskin:

I would not be able to recall all that now.

Mr Ganpatsingh:

The
Schedule of
The Schedule
of Payments
Paymentsindicate
indicatethat
that there
there was
was
Do you have it there?
there?

Mr Gaskin:

Yes, I think there was some kind of downpayment of $ IM.

Mr Ganpatsingh:

There was an initial downpayment of U.S.$1M?

Mr Gaskin.

Yes, I think I now recall that part of it.

Mr Ganpatsingh:

And the
GEC was
was mandated
mandated to
to find
find financing
financing for
for the
the balance,
balance, along
along
And
the GEC
with Wartsila.
Wartsila.

Mr Gaskin:

There
was some
some arrangement
arrangement to seek
seek financing
financing or some
some talk
talk about
about
There was
finding financing,
The people
people who
who were
were
finding
financing,and
andIIthink
thinkthat
that collapsed.
collapsed. The
recruited to
that claimed
claimed that
that they
they could
could not
not have
have found
found it or
or
recruited
to do that
something
like
that."
something
that "

Exhibit 'C'.
Exhibit
'C.
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21.
As
there are
As regards
regardsthe
theTurnkey
TurnkeyContract
Contract relating
relatingtoto the
the 22MW
22MW Wartsila
Wartsila Plant
Plant at
at Kingston
Kingston there
some
other interesting
interesting aspects.
The Turnkey
Turnkey Contract
Contract was
was executed
executed on 31st
31 st July,
July, 1996,
1996, after
after the
some other
aspects. The
Lease
Lessor is
is Wartsila
Wartsila Diesel
Diesel Caribbean,
Caribbean,
Lease Agreement
Agreementwhich
whichwas
wasexecuted
executedon
on9th
9thMay,
May, 1996.
1996. The Lessor
Inc;
corporation incorporated
incorporated in the Commonwealth
Commonwealth of
Puerto Rico
Rico and
and the
the Lease
Lease Agreement
Agreement
Inc; a corporation
of Puerto
states
states that
that the
the Lessee,
Lessee,that
that isisGEC,
GEC,and
andthe
theLessor
Lessorwill
willenter
enterinto
intoaaTurnkey
TurnkeyContract.
Contract. As
As aa matter
matter
offact
under
of
fact the
the Turnkey
TurnkeyContract
Contractwas
wasentered
enteredinto
intoby
byGEC
GECwith
withWartsila
WartsilaDiesel
Diesel Inc.,
Inc., incorporated
incorporated under
the
laws of the
State of
of Louisiana,
Louisiana, United
United States
States of
of America
America and
and having
having offices
offices at Annapolis
Annapolis in the
the laws
the State
the
State
country, and
and not
not Wartsila
Wartsila Diesel
Diesel Caribbean,
Caribbean, Inc.
Inc.
State of Maryland
Maryland in that
that country,

22.
Besides,
Besides, the
the Lease
LeaseAgreement
Agreementdated
dated9th
9thMay,
May,1996,
1996,ininregard
regardtoto the
the Kingston
Kingston Wartsila
Wartsila Plant
Plant
has
curious provision,
provision, which
which is not
not contained
contained in the
st March,
March, 1996,
1996,
has a curious
the Lease
Lease Agreement
Agreement dated
dated 31
31st
relating
the second
second Wartsila
Wartsila Plant
Garden of
of Eden.
Eden. Para.
Para. 2.2(e),
2.2(e), which
of the
the
relating to
to the
Plant at Garden
which isis part
part of
Representations
Representations and
and Warranties
Warranties of
of Lessor,
Lessor, reads
reads as
as follows
follows -"(e)
"(e)

in
keeping with
with Lessor's
Lessor's internal
internal policies,
policies, no
no illicit
illicit payments
payments have
in keeping
have
been made
made or
been
or will be
be made
made by
by Lessor
Lessor in connection
connection with
with this
this Lease
Lease
Agreement. "
Agreement."

The
The addition
addition of
of this
this provision
provision could
could possibly
possibly be
be only
only because
because of
of the
the requirements
requirements under
under the laws in
force in the
Commonwealth of Puerto
Rico.
force
the Commonwealth
Puerto Rico.

'-......--.

23.
In
In any
any case,
case,the
thetwo
twoTurnkey
TurnkeyContracts
Contractsdid
didnot
notcontemplate
contemplate the
the execution
execution of
of any
any mortgages
mortgages
or debentures
debentures by
byGEe.
GEC. What
What was
was contemplated
contemplatedby
byExhibit
ExhibitFFattached
attachedtotothe
thetwo
two Turnkey
Turnkey Contracts
Contracts
was
the Guyana
Guyana Power
Power Company,
Company, aa newly
newly formed
formed special
special purpose
purpose subsidiary
subsidiary of
of GEC,
GEC, would
would
was that the
enter
finance lease
lease agreement
agreement with a third party
party Financing
Financing Entity.
Entity.
enter into a finance

The above-mentioned Exhibit F further provided "When
"When all
all financing
financingpayments
paymentshave
havebeen
beenmade,
made,the
thelease
leasewill
willterminate
terminate and
and GPC
GPC will
have unencumbered
unencumbered title to the
the Facility.
Facility. This
finance lease
This finance
lease may
may be
be pre-paid
pre-paid at any
have
time,
time, subject
subject to
to the
the terms
terms and
and conditions
conditions of
of the
the lease
lease agreement."
agreement."

LEASE AGREEMENTS This
st March,
March,
24.
This takes
takesus
ustotothe
thetwo
twoLease
LeaseAgreements.
Agreements.The
The first
firstLease
Lease Agreement
Agreement is
is dated
dated 31
31st
1996, and
1996,
and relates
relatestotothe
thesecond
second11
11MW
MWWartsila
WartsilaDiesel
DieselPlant
PlantatatGarden
GardenofofEden
Edenand
and the
the Lessor
Lessor was
was
Wartsila Diesel,
The second
second Lease
Lease Agreement
Agreement
Wartsila
Diesel,Inc
Inc located
located atat Maryland,
Maryland,United
United States
States of
of America.
America. The
was
dated
9th
May,
1996
and
relates
to
the
22MW
Wartsila
Diesel
Plant
at
Kingston
and
was dated 9th May, 1996 and relates to the 22MW Wartsila Diesel Plant at Kingston and the
the Lessor
Lessor
Wartsila Diesel
The provisions
provisions
was Wartsila
Diesel Caribbean,
Caribbean, Inc.
Inc. located
located in
inthe
the Commonwealth
Commonwealthof
ofPuerto
Puerto Rico.
Rico. The
are similar.
similar.
of both are
25.

A series of events had to take place before each of the Lease Agreements became legally
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binding. (See para. 3.3 of the Lease Agreements). These included (i)

GEC
should assign
assign the
right to
to purchase
purchase the
the generating
generating plant
plant (Facility)
(Facility)
GEC should
the right
constructed
constructed under
under the
the Turnkey
TurnkeyContract
Contracttotoaaspecial
specialpurpose
purposeproject
project company
company
(Blue
and
White
Power
Financing).
This
has
been
done.
(Blue and White Power Financing). This has been done.

(ii)

The
The special
special purpose
purpose project
project company
company should
should have
have purchased
purchased the
the generating
generating plant
plant from
Wartsila Diesel,
Diesel, Inc.
Wartsila Diesel
Wartsila
Inc. or Wartsila
Diesel Caribbean,
Caribbean, Inc.,
Inc., as
as the
the case
case
may
What has
has really
really happened
happened is
may be.
be. What
is that
that Wartsila
Wartsila Diesel,
Diesel,Inc.
Inc. and
and
Wartsila Diesel
Diesel Caribbean,
Caribbean, Inc.
have assigned
assigned their
Wartsila
Inc. have
their rights
rights under
under the
Lease
Agreements to Blue
Blue and
and White
White Power
Power Financing.
Financing.
Lease Agreements

(iii)

case of
of each
each of
of the
the two
two Lease
Lease Agreements,
Agreements, an
an Operations
Operations and
and Maintenance
Maintenance
In the case
Agreement should
should have
have been
GEC and Wartsila
Wartsila Operations,
Operations, Inc.
Agreement
been executed
executed between
between GEC
Instead an Operations
Operations and Maintenance
Maintenance Agreement
Agreement entered
into between
between GEC
GEC and
Instead
entered into
Wartsila
January, 1994,
1994, in relation
relation to
Wartsila Diesel
Diesel Development
Development Corporation,
Corporation, Inc.
Inc. on
on 1st January,
to
the
First 11M-W
111\tfWWartsila
was extended
extended by
by subsequent
subsequent
the First
WartsilaPlant
Plant atat Garden
Garden of
of Eden
Eden was
amendments
22MW
amendmentstotothe
theSecond
Second I1MW
11MWWartsila
WartsilaPlant
Plant atat Garden
Garden of
of Eden
Eden and
and the
the 22MW
Wartsila
Plant at Kingston.
Kingston.
Wartsila Plant

(iv)

The
Government of
Blue and
and
The Government
of Guyana
Guyana had
had toto issue
issue aa Letter
Letter of
of Support
Support to
to Blue
White
Power
Financing
-This
has
been
done.
White Power Financing -This
been done.

(v)

Power Purchase Agreement
Agreement was
executed between
between Blue and White Power
A Power
was to
to be executed
Financing
This has
has been
been done.
done.
Financing and
and GEe.
GEC. This

(vi)

The
Government was
was to issue
issue aa guarantee
guarantee to
to Blue
Blue and
and White
White Power
Power Financing
Financing
The Government
guaranteeing the
payment obligations
under each
each of
of the
the
guaranteeing
the payment
obligations of
of GEC
GEC under
Power Purchase
Purchase Agreement.
Agreement. This
This has
has been
been done.
done.
Power

(vii)

GEC has
has to take
take out
out an
an irrevocable
irrevocable letter
letter of credit
credit in
in favour
favour of Blue
Blue and
and
GEC
White Power
Power Financing
Financing for
rent payable
payable under
under each
each of
of the
the Lease
Lease
White
for the
the rent
Agreements for three
three months
months and
and keep
keep itit replenished
replenished whenever
whenever Blue
Blue and
and
Agreethents
White Power
Power Financing
Financing draws
upon it. By Agreements
Agreements dated
dated 22nd August,
August,
White
draws upon
1996,
the
above
provision
was
amended
to
give
GEC
an
option
to
open
an
1996, the above provision was amended to give GEC an option open an
Escrow
Escrow Account
Accountinstead
insteadofoftaking
takingout
outa aLetter
LetterofofCredit.
Credit. The
The two
two Letters
Letters of
Credit
the Chairman
Chairman of
GEC in his
his
Credit have
have been
been executed,
executed, as
as stated
stated by
by the
of GEC
presentation
13th February,
February, 1997.
1997.
presentation on 13th

GEC
was further
further required,
required, at
own expense,
expense, to cause
cause property
property insurance
insurance to be
be carried
carried and
and
GEC was
at its own
maintained
second
maintainedininamount
amountofofthe
thefull
fullreplacement
replacementvalue
valueofofthe
thetwo
two generating
generating plants,
plants, namely,
namely, the
the second
11 M.W.
M.W. Wartsila
WartsilaDiesel
DieselPlant
PlantatatGarden
GardenofofEden
Edenand
andthe
the22MW
22MW Wartsila
Wartsila Diesel
Diesel Plant
Plant at
at Kingston.
Kingston.
In addition,
public liability
addition, GEC
GEC was
was required,
required, at
at its
its own
own expense,
expense,toto cause
cause general
general liability
liability insurance,
insurance, public
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insurance and
insurance covering
liability to
carried and
and maintained
maintained in
such
insurance
and other
other insurance
covering third
third party
party liability
to be
be carried
in such
amounts
White Power
Power Financing
Financing may reasonably
reasonably require
require to be carried
carried and
and maintained.
maintained.
amounts as Blue
Blue and White
(See
Lease Agreements).
Agreements).
(See para.
para. 7.3 of the Lease
26.
The
above-mentioned documents
documents protect
protect the interests
interests of
ofWartsila
Diesel, Inc. and
and Wartsila
Wartsila
The above-mentioned
Wartsila Diesel,
Diesel
Diesel Caribbean,
Caribbean,Inc.
Inc.(which
(whichprotection
protection is,
is, consequent
consequent on
on assignment,
assignment, available
available to
to Blue
Blue and
and White
White
Power
Financing)
as
follows
Power Financing) follows

(i)

The
rent
The irrevocable
irrevocableletter
letterof
ofcredit
credit covers
covers payment
payment of
ofthree
three months'
months' rent
at
given time.
Whenever there
draw down
of
at any given
time. Whenever
there is
is aa draw
down of
of the
the letter
letter of
credit,
GEC is
is required
required to
to replenish
replenish itit within
within 55 days.
days. There
credit, GEC
There is an
amendment
amendmenttoto the
the Lease
Lease Agreement
Agreement authorising
authorising the
the establishment
establishment of
of
an Escrow
Escrow Account,
Account, instead
instead of
ofthe
thetaking
takingout
outof
ofaaLetter
Letter of
of Credit,
Credit, for
an
an amount
amount equal
equal to
to three
three months'
months' rent.

(ii)

In
the event
event of
of any
any default
default by
by GEC
GEC of the
the terms
terms of
of the
the Lease
Lease
In the
Agreements,
Agreements, Blue
Blueand
andWhite
WhitePower
PowerFinancing
Financing isis entitled
entitled to
to terminate
terminate
the
Lease
Agreements
and
to
take
possession,
not
only
the
22MW
the Lease Agreements and to take possession, not only
22MW
Diesel
Second 11
11 MW
MW Wartsila
Wartsila
Diesel Wartsila
Wartsila Plant
Plant at
at Kingston
Kingston and
and the
the Second
Diesel
Plant
at
Garden
of
Eden,
but
also
the
existing
First
11 MW
MW
Diesel Plant Garden of Eden, but also the existing First 11
Wartsila
and
Wartsila Diesel
Diesel Plant
Plant at
at Garden
Garden of
of Eden
Eden presently
presentlyowned
owned by
by GEC,
GEC, and
operate
third
operate the
the same
same and
andsell
sellthe
theelectricity
electricitygenerated
generated to
to GEC
GEC or to third
parties.
latter case GEC has
has an
an obligation
obligation to wheel
wheel electricity
electricity
the latter
parties. In the
output
GEC's cost
cost for
for the
the Blue
Blue and
and White
White Power
Power Financing.
Financing.
output at GEC's

(iii)

The Power
Power Purchase
Purchase Agreements,
Agreements, entered
entered into
into between
between Blue
Blue and
and
The
White Power
Power Financing
Financing and
make provisions
provisions relating
White
and GEC,
GEC, make
relating to
to the
the
purchase
Financing
purchase by
by GEC
GEC of electricity
electricityfrom
fromBlue
Blue and
and White
White Power
Power Financing
when
the
latter
has
taken
possession
of
the
two
11
MW
Wartsila
when the latter has taken possession
two 11 MW Wartsila
Diesel
Diesel Plants
Plants atat Garden
Gardenof
ofEden
Edenand
andthe
the22
22MW
MW Wartsila
Wartsila Diesel
Diesel Plant
Plant
at Kingston.
Kingston.

(iv)

By
By Guarantee
Guarantee Agreements
Agreements entered
entered into
into between
between the
the Government
Government of
of
Guyana and
Guyana
and Blue
Blue and
and White
WhitePower
PowerFinancing,
Financing, the
the performance
performance of the
obligations under
the Power
Power Purchase
Purchase Agreements,
Agreements, including
including
obligations
under the
payments, is guaranteed
guaranteed by
by the Government.
Government.
payments,

(v)

The existing
existing 11MW
IIMW Wartsila
Second 11MW
IIMW
The
Wartsila Diesel
Diesel Plant
Plant and
and the
the Second
Wartsila
Eden and the
the 22MW
22MW Wartsila
Wartsila
Wart sila Diesel
Diesel Plant
Plant atat Garden
Garden of
of Eden
Diesel
Kingston are
operated and
and maintained
maintained by
Diesel Plant
Plant at
at Kingston
are to
to be operated
by a
Wartsila Entity
Entity under
under the Operations
Operations and
and Maintenance
Maintenance Agreement.
Agreement.
Wartsila

(vi)

The Letters of Support issued by the Government of Guyana to Blue
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and
White Power
Power Financing
Financing (referred
'Company' in
in that
that
and White
(referredtoto as
as 'Company'
document) provides
provides wide
wide ranging
the interests
interests of
of that
that
document)
ranging protection
protection to
to the
Company. We
We will
will refer
refer to some
some of the
the provisions
provisions of
Company.
of the
the Letter
Letter of
of
Support, dated
dated 22nd
22nd August,
/\ugust, 1996,
1996, issued
issued in
in relation
relation to the Garden
Garden
Support,
of Eden
Eden Plants,
Plants. It
It is
is issued
issued in
in consideration
consideration of
of the
the Company's
Company's
of
undertakings in
inthe
theLease
LeaseAgreement
Agreementininregard
regard toto the
the second
second 11
undertakings
J 1 MW
MW
Wartsila Diesel
Company entering
Power
Wartsila
Diesel Plant
Plant and
and the
the Company
entering into
into the
the Power
Purchase
Agreement
Tn this
this Letter
of Support
Support the
the following
following
In
Letter of
Purchase Agreement,
documents are
referred to
as 'Operative
'Operative Documents',
Documents', namely,
namely, the
the
documents
are referred
to as
Letter
of Support,
Support, the
the Lease
Lease Agreement,
Agreement, the
the Power
Power Purchase
Purchase
Letter of
Agreement,
Guarantee, the
Turnkey Contract,
Contract, the
the Partial
Partial
Agreement, the
the Guarantee,
the Turnkey
Assignment
AssignmentAgreement,
Agreement,the
theOperations
Operations and
and Maintenance
Maintenance Agreement,
Agreement,
the Debenture,
Debenture, the
the Letter
Letter of
of Credit,
Credit, the
the Ground
Ground Lease
Lease and
and the
the
the

Mortgage, To
To quote
quote aa part
part of
of the
the Letter
Letter of
of Support
Support Mortgage.
"1.

The
Government approves
approvesand
andendorses
endorsesthe
the terms
terms of.
of, will
will not
not
The Government
hinder the
the performance
perfbnmmce of
and will
will take
take any
any
hinder
of any
any party
party of
of ,. and
action necessary
necessary to
support the
the implementation
implementation of
the
action
to support
of the
Operative
Documents,
Operative Documents.

2.

The
Government shall
shall not
not sell
sell or
or privatize
privatize any
any material
material
The Government
portion of
written
portion
of the
the assets
assets or
or functions
functions of
of GEC
GEC without
without the
the written
coment of
of the
the Company,
Company. unle8s,
re8ult of
of such
such sale
sale or
Qr
consent
unless, as
as aa result
privatization:
privatization:
(a)

there
adverse or
or significant
significant change
change in the
there is no material
material adverse
assets,
liabilities,
revenues
or
general
financial
assets, liabilities, revenues or general financial
condition of GEC,
GEC, and
condition

(b)

other
other than
than the
the Government,
Government, each
each of the
the consolidated
consolidated
beneficial holders
beneficial
holdersofofover
overfifty
fiftypercent
percent(50%)
(50%)ofofthe
theshares
shares of
of GEC
GEC or
or
who
control GEC
GEC are
are Acceptable
Acceptable Holders
Holders (as
(as defined
defined hereafter),
hereafter),
who control

Acceptable
Holdersare
arepersons
persons who
who meet
meet each
each of
of the
the following
Acc;eptable Holders
foHowing tests
tests
during
A: (Power
during the
the term
term of
of the
the Lease
Lease Agreement
Agreementororthe
thePP
PRA:
(Power Purchase
Purchase
Agreement):
Agreement):
A.
A,

no Acceptable
thereof is
no
Ac;ceptable Holder
Holder or
or any
any affiliate
affiliate thereof
is in
litigation
affiliate
litigation with
with the
the Company,
Company, \Vartsila
Wartsila (or
(or any affiliate
of either
either the
the Company
Company or Wartsila);
Wartsila); and
and

B.

no
Holder or
or any
no Acceptable
Acceptable Holder
any affiliate
affiliate thereof
thereof is
is
manufacturer ofof diesel
other power
power
manufacturer
diesel engines
engines or
or other
14
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generation equipment; and
C.

as demonstrated
the Company
Company by
by financial
financial
demonstrated to the
statements audited
statements
audited within
within the
the previous
previous twelve
twelve months
months

Accepted international
in accordance
accordance with
with Generally
G~!1~rallyAcc~pted
International
Acc;:ountingPrinciples,
eac;:hAc;:ceptableHOlder
has:
Accounting Principles, each
Acceptable Holder has:
(1)

a tangible
t~ngible net
net worth
worth in
in excess
exc;:essof
of fifty
fifty million
million IJS
US dollars
dollars
(US$50,000,000); and
(US$50,000,000);
and

(2)

sales
sales revenues
revenues in
in excess
excess of
of one
one hundred
hundred million
million US
US dollars
dollars
(US$100,000,000).
(1JS$1 00,000,000).

In the
portion of
of the
the assets
assets or
or
Tn
the event
event of
of the
the sale
saJeor
or privatization
privatiz~tion of
of any
any material
material portion

nmctioTlsofGEC,
Ainctions of GEC,the
theGoventmeDt
Governmentwill
willensure
ensurethat:
that:(D(i)the
thesuccessor
successortoto GEC
GEC assumes
assumes
and
fully honors
honors and
and performs
performs all
all of
of GEC's
GEe's obligations
ohligations under
under the
the Operative
Operative
and fully

l)QC\lments,
experience and
Documents, and
and has
has the
the experience
and the
the financiftl
financial capacity
capacity to
to honor
honor and
and perform
perform
such obligations,
obligations, and
and (ii)
(ii)~1IOfthe
all of theoblig~tions
obligationsOfthe
of theGovernment
Government\lnder
under the
the Operative
Operative
s\lc;:h
Documents shall
shall continue
continue in full force
effect."
Documents
force and effect."

V
27

it may
appeartotoaaprudent
prudentperSO!1
personthat
thatthe
theabove
abovearrangements
arrangementsassure
assuref\~llprotection
full protectionfor
for the
the
It
may appear
interests of the Lessors
Lessors under
under the two Lease
Lease Agreements.
Agreements
interests

UNDERTAKING TO EXECUTE MORTGAGES 28,
However,
In addition
addition to
to
However, the
the two
two Lease
Lease Agreements
Agreements did
didnot
not stop
stop at
at the
the above
above arrafl.gements,
arransements. In
the above
above arrangements,
arrangements, GEe
execute security
security documents
These, in
in regard
regard to the
the
the
GEC undertook
undertook to
to execute
documents. These,

second
second 11 l\1\V
MW Wartsila
Wartsila Diesel
DieselPlant
PlantatatGarden
GardenofofEden,
Eden,were
were the
the following
following (a.)
(a)

a grant
grant to
to the
the lessor
lessor ofof aafirst
first lien
lien on
on any
any and
and all
all right,
right. title
title and
and interest
interest of
of
GEe
Facility that
sec;:ond11
11 MW
M\V Wartsila
\Vartsila Diesel
Diesel Plant,
Plant, and
and in
in
GEC in the Facility
that is, the second

all additions,
additions, attachments,
attachments, accession,
accession, and substitutions
substitutions theretQ;
thereto;
(b)

a grant
mortgage and pledge
pledge constituting
constituting aa first
first lien
lien on
grant to
to the
the Lessor
Lessorofof (i) a mortgage
Facility Site
Site (that
property where
where the
the Facility
Facility will he located)
located)
the Facility
(that is, the real property
(ii) aa.mQrtgage
mortgageand
andpledge
pledgecomtituting
constitutingaafirst
firstlien
lienononthe
theExistifl£
Existing Station,
Station, that
that
including a lease
is, the
the first
first 11
11 J\.If\V
MW Wartsila
WartsilaDiesel
DieselPlant
PlantatatGarden
Garden Of
of Eden,
Eden, including
right of
of use
use of
ofthe
the land
land on
onwhich
which the
the Existing
Existing Station
Station isis located,
located, (iii)
(iii) an
an
or right
assignment of all insurance
insurance policies
the Facility
Facility and
and the Existing
Existing
assignment
policies relating'to
relating to the
Station; and
and (iv)
(iv) a.n
an assignment
assignment of
all material
material agreements
agreements related
the
Station;
of all
related to
to the
Facjlity
and
Existing
Station;
Facility and Existing Station;

(c)

execution and delivery of such additional documents, including financing
15
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statements,
affidavits, notices
notices and
and similar instruments,
instmments, in
statements, certificates
certificates of
of title,
title, affidavits,
fonn
satisfactory to
perfect and
and maintain
maintain
form satisfactory
to Lessor,
Lessor, necessary
necessaryor
or appropriate
appropriate to perfect
such
interests and
and assignments
assignments.
such security
security interests

regard to
to the
the 22MW
ZZr-.1W Wartsila
WartsilaDiesel
Diesel Plant
Plant atatKingston
.Kingstonthe
thesecurity
security documents
documents which
which GEC
GFC
In regard
lundertook
..mdertook

under
the Lease
Lease Agreement
Agreementtoto eXeCl)tewere
execute were -under the

(a)

grant by GEC
GEC to the
the Lessor
Lessor of a first lien
lien on
on any
any and
and all rights,
rights, title and
and
a grant
interest of
GEe in the
the Facility,
Facility, that
that is the
the 22
22 MW Wartsila
Wartsila Diesel
Diesel Plant
Plant at
interest
of GEC
Kingston, and
Kingston,
and ininall
alladditions,
additions, attachments,
attachments, accession,
accession, and
and substitutions
sl)bstitl)tions
thereto;
thereto;

(b)

a want
grantto
to the
theLessor
Lessorofof (i)
(i) a mortgage
mortgage and
and pledge
pledge constituting
constituting aa first lien on
the
the Facility
Facility site,
site, (that
(that is the
the real
real property
property where
where the
the Facility
Facility will
will be
be located),
located),
including
including aa.lease
leaseororright
rightofofuse
useofofthe
theFacility
FacilitySite;
Site;(ii)
(ii) aa mort.gage
mortgage and pledge
constituting aa second
second lien on the
the Existing
Existing Stations,
Stations, that
that is, the
the two 1111 M\V
constituting
MW
Wartsila Diesel
Diesel plants
plants at
Garden of
the Existing
Existing
Wartsila
at Garden
of Eden.
Eden, and
and on
on the
the site
site of
of the
Stations,
Stations, including
including aa lease
lease or
or right
right of use
use of the
the land
land on
on which
which the
the Existing
Existing
Stations
mortgage and
and pledge
pledge constituting
lien on
on
Stations are
are located;
located; (iii) aa mortgage
constituting a first lien
GEe's property
property consisting
land and
GEC's
consisting of land
and huildings
buildings thereon,
thereon, located
located at
at 40
40 Main
Street,
reorgetown, (iv) aft mortgage
mortgage and
and pledge
Street, Georgetown,
pledge constituting
constituting aa flrst
first lien on
GEe's property
property consisting
GEC's
consisting of
of land
land and
and buildings
buildings thereon,
thereon, located
located at
at 257-259
257-259
Middle Street,
Street. Georgetown;
Georgetown; (v)
(v) an
an assignment
assignment of
of all
aUinsurance
insurance policies
policies
Middle
relating
relating to
to the
the Facility
Facility and
andthe
theExisting
Existing Stations;
Stations; and
and (vi)
(vi) an
an assignment
assignment of
of all
materia!
material agreements
agreementsrelated
relatedtoto the
theFacility
Facility and
and the
the Existing
Existing Stations;
Stations;

(c)

such
such additional
additional documents,
documents,including
includingfinancing
financingstatements,
statements,certificates
certificatesof
of title,
title,
affidavits,
notices
and
similar
instT1,lments,in
form
satisfactory
to
Lessor,
affidavits, notices and similar instruments, in form satisfactory Lessor,
necessary or
perfect and
and maintain
maintain such
such security
security interests
interests and
and
necessary
or appropriate
appropriate to perfect
assignments.
assignments.

In
the case
caseofhoth
of bothLease
LeaseAgreements
Agreementsthe
theexecution
executionofof additional
additional security
referred to
Tnthe
security documents
dOGl,lmentsreferred
to in
in
paragraph are
securing its obligations
the Lessor
Lessor under
this paragraph
are stated
stated to
to be
he undertaken
undertaken by
by GEC
GEC for
for securing
obligations to the
the Lease
Lease Agreements.
Agreements.

Though the
the two Lease
Lease Agreements
mortgages and
and pledges
pledges
Though
Agreementsprovide
provideonly
onlyfor
forthe
theexecution
execution of
of mortgages
(three in
in number),
number), the two Letters
Letters of
ofSupport,
Support, both
both dated
dated 22nd
22nd August,
August, 1996,
1996, issued
issued to
to Blue
Blue and
and
(three
White Power
Power Financing
Financing by
hy the
the Ministry of
ofFinance
Finance refer
refer to
to an
an undertaking
undertaking by
hy GEC
GEC to
to execute
exeCl)te aa
White
Debenture
in
each
of
those
cw:,es
in
addition
to
the
mortgages
The
Debentures
are
required
Debenture in
those cases in addition to the mortgages The Debentures are required to cover
items of
covered by
hy the mortgages.
mortgages There
There isisdiscrepancy,
discrepan<;y,between
hetween the
the Lease
Lease Agreements
Agreements
items
of property
property covered
and
the
Letters
of
Support
in
regard
to
the
property
to
be
secured
also.
The
Letter
of
and the Letters of Support regard to the property to be secured also. The Letter of Support
Support in
in
regard
Eden Plant
regard to
to the
the Garden
Garden of
of Eden
Plant states
statesthat
that the
theproperty
property to
to he
he secured
securedhy
bythe
theMortgage,
Mortgage, as
as well
well
as
thethesites
ofofthethesecond
t\.1W
asthe
theDebenture,
Debenture,shall
shallbebe
sites
second1111
MWWartsila
WartsilaDiesel
DieselPlant
Plantand
andthe
thefirst
first 11
11MW
MW
29.
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Wartsila Diesel
which
Wartsila
DieselPlant,
Plant,including
includingGEC's
GEC'simprovements
improvementstotothem,
them,while
whilethe
themortgage
mortgage and
and pledge,
pledge, which
GEC
agreed to execute
execute under
under pars
para 10
I (h) of the
the Lease
Lease Agreement
Agreement applicable
applicable to
Second
GEC agreed
10. 1(b)
to the
the Second
Wartsila
IlMW
WartsilaPlant
PlantatatGarden
Garden of
of Eden
Eden was
was required
required to
to charge,
charge, in
in addition
addition to
to the
the sites
sites of the
the two
two 11MW
.Plants,
1] MW Plant.
Plant.
Plants, also
also the
the First
First 11MW
30.
The
The Letter
Letter of
of Support
Support in
inregard
regardtotothe
the22MW
22MWWartsila
WartsilaDiesel
DieselPlant
PlantatatKingston
Kingstonrefers
refers to
to the,
the,
execution both
execution
both ofa
of a Mortgage
Mortgage and
and Debenture
Debenturecharging
chargingthe
thesite
siteofofthat
thatplant,
plant,including
includingGEC
GEC 's's interest
interest
improvements to
and the
the two
two Garden
Garden of
ofEden
Eden electricity
electricity generating
generating facilities,
facilities, including
including
in any improvements
to it, and
GEC's interest
interest in
in any
any improvements
improvements to them.
GEC's
3 1.
Neither
31.
Neither of
of the
the Letters
Letters of
of Support
Supportrefers
referstotoany
anyundertaking
undertakingby
byGEC
GECtotomortgage
mortgage the
the land
land and
and
buildings
located
at
40
Main
Street,
and
257-259
Middle
Street,
Georgetown,
though
the
Lease
buildings located
Main Street, and 257-259 Middle Street, Georgetown, though the Lease
Agreement
relating to the Kingston
Kingston Wartsila
Wartsila Diesel
Diesel Plant
be
Agreement relating
Plant requires
requires these
these items
items of
of property
property to be
mortgaged.
mortgaged
32.
Mr
Rabindranauth Singh,
stated in his presentation
public
Mr Rabindranauth
Singh, General
General Manager
Manager of
of GEC,
GEC, stated
presentation at the public
hearing on
1997, as
hearing
on 20th
20th October,
October, 1997,
as follows
follows -"So
in essence
essence the
the total
total liability,
liability, as it
it were,
were, lease
lease liability
liability of
Wartsila
"So in
of the
the GEC
GEC to
to Wartsila
Die
el was
that time
time in
in the
the order
order of
of U.S.$22
U.S.$22 million,
million, of which
which the
GEC was
was
Diesel
was at that
the GEC
requesting
existing
requesting the
the PUC
PLJCtotoapprove
approvethe
theissue
issueofofmortgages
mortgagesand
anddebentures
debentures for
for the
the existing
IIMW Station
111MW
I MWPower
PowerStation,
Station,the
theGEC's
GEC's rights
rights in
in the
the (new)
(new) 11MW
Station as well
well as
as the
the
22MW Station.
These rights
rights initially
initially were
down payment
payment of about
about 1.5
1.5 million
million for
22MW
Station. These
were a down
the
Garden of
of Eden
Eden Power
Power Station
Station and
and aa down
down payment
payment of $3.5
$3.5 million
million for
the
the Garden
for the
Kingston Power
Station.
Kingston
Power Station.
Tn addition,
addition, both
portion of the
the land,
land, sorry,
sorry, where
Garden of
In
both the
the land,
land, or
or the
the portion
where the
the Garden
of
Eden Power
Power Station
Station is located,
located, that
that was
was part
part of the mortgage
mortgage as well
well as the
portion
Eden
the portion
of the
the land
of
land where
where the
the Kingston
Kingston Power
Power Station
Station was
was constructed.
constructed.
The total
total value
value of
of these
these assets
assets as
as per
per balance
balance sheet
sheet was
was in
in the
the order
order of
of about
about $15
$15
The

million
million""
Mr
Rabindranauth Singh
Mr Rabindranauth
Singh did
did not
not mention
mention anything
anything about
about the
the inclusion
inclusion in
in the
the mortgage,
mortgage, relating
relating to
to
Kingston Wartsila
the Kingston
WartsilaPlant,
Plant,ofofthe
theitems
itemsofofproperty
propertyatatMain
MainStreet
Streetand
andMiddle
Middle Street,
Street, Georgetown.
Georgetown.
33.
The
The above-mentioned
above-mentionedportion
portion in
inMr
MrRabindranauth
Rabindranauth Singh's
Singh's statement
statement is
is not
not consistent
consistent with
with
ersion of
ented by
Commission on
1996.
the final
final version
ofthe
the Mortgages
Mortgages pre
presented
by GEC
GEC to
to this
this Commission
on 31st
31st December,
December, 1996.
The
The Mortgage
Mortgage relating
relatingtoto the
the Kingston
Kingston Wartsila
WartsilaPlant
Plantseeks
seekstotocharge,
charge, in
inaddition
additiontoto other
other items
items of
of
property, also
also the
the property
property at Lot
Lot 40 Main
Main Street
Street and Lots
Lots 257
257 to
to 259
259 ininSouth
SouthCummingsburg,
Cummingsburg,
property,
(Middle Street),
Street), Georgetown.
Georgetown.
(Middle
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34.
We
will deal
deal here
here with
with the
the question
question of
of the
the issue
issue of
of the
the Debentures.
Debentures. After
careful
After a careful
We will
consideration
of
all
the
aspects
we
are
of
the
view
that
we
will
not
be
justified
in
granting
approval
consideration of all the aspects
we will
be justified in granting approval
for the issue
issue of
of the two
two Debentures.
Debentures. Issue
Issue of
of the
the Debentures
Debentures is
is not
not aa requirement
requirement under
under the
for
the two
two
Lease Agreements
Agreements and
are other
other adequate
adequate safeguards
safeguards for
for the performance
performance by GEC
GEC of its
its
Lease
and there
there are
obligations under
1,
obligations
under those
those Agreement
Agreements.. Secondly,
Secondly,under
undersection
section25(1)
25(1)ofofthe
theElectricity
ElectricityAct,
Act, Cap.
Cap. 56:0
56:01,
Debentures can
Debentures
canbe
beissued
issuedbbyGEe
GEConly
onlyfor
forborrowing
borrowingmoney,
money,and
andwith
withthe
the approval
approval of
of the
the Minister
Minister
assigned general
assigned
generalresponsibility
responsibilityfor
forpublic
publiccorporations.
corporations.Such
Suchapproval
approvalhas
hasnot
notbeen
been obtained
obtained by
by GEC
GEC
present case.
in the
the present
35.
this connection
connection itit may
may be pointed
pointed out
out that
that even
even where
where GEC
GEC secures
secures a borrowing
borrowing by
In this
by a
mortgage or charge,
charge, the terms
terms of
of the mortgage
mortgage or charge
charge may empower
chargee
mortgage
empower the
the mortgagee
mortgagee or
or chargee
appoint aa receiver
receiver of the whole
whole or any
any part
to appoint
part of
of the
the property
property mortgaged
mortgaged or
or charged
charged and
and empower
empower
the mortgagee
mortgagee or
or chargee
chargee and
and any
anyreceiver
receiverappointed
appointedby
byhim
himtototake
take possession
possession of
of and
and sell all or
or any
charged and to carry
carry on the undertaking
undertaking and business
business of
of the
the property
property mortgaged
mortgaged or charged
of GEC
GEC and
and to
to
exercise
and
enjoy
all
or
any
of
the
powers,
rights,
privileges,
franchises
and
exemptions
exercisable
exercise and enjoy all or any of the powers, rights, privileges, franchises
exemptions exercisable
enjoyed by
section 26(3)
or enjoyed
by GEe.
GEC. (See section
26(3) of
of the
the Electricity
ElectricityAct,
Act,Cap.
Cap.56:01).
56:01).The
The mortgage
mortgage documents
documents
submitted for
mortgagee all
all
submitted
for the
the approval
approvalofofthis
thisCommission,
Commission,however,
however,do
donot
not seek
seek to
to confer
confer on the mortgagee
powers.
of the above powers.

APPROVAL FOR MORTGAGES 36.
The remaining
remaining question
should be
execution of the three
three
The
question is whether
whether approval
approval should
be given
given for
for the
the execution
mortgages GEC
GEe proposes
propose to
to execute
execute in
in favor
favor of
of Blue
Blue and
and White
White Power
Power Financing
Financing - one in relation
relation
mortgages
J MW
to the lease transaction
transaction in
inrespect
respectofofthe
the econd
second111
MWWartsila
WartsilaDiesel
DieselPlant
Plantatat Garden
Garden of
of Eden
Eden and
two in
in relation
relation to
to the
the lease
lease transaction
transaction in
in respect
respect of
of the
the 22MW
22MW Wartsila
Wartsila Diesel
Diesel Plant
Plant at Kingston,
Kingston,
two
particularly having
particularly
having regard
regard to
to the
the various
various other
other arrangements,
arrangements, referred
referred to
to earlier
earlier made
made to
to secure
secure the
the
interests
of
the
Lessor
under
the
two
Lease
Agreements.
We
find
it
difficult
to
understand
why
the
interests of the Lessor under the two Lease Agreements. We find it difficult understand why the
management and
in the
management
and legal
legaladvisers
advisersofGEC
of GECfound
foundititincumbent
incumbenttotoexecute
executethese
these documents,
documents, which in
view
been necessary.
necessary.
view of this
this Commission
Commission should
should not
not have been
37.
However,
However, we
we have
havetototake
takeinto
intoaccount
accountpublic
publicinterest.
interest. We
We would
would not
not like
like to
to do
do anything
anything to
to
disrupt
supply of power
power to
to the
the people
people ofofGuyana,
Guyana, including
including the
the manufacturing
manufacturing and
and business
business
disrupt the
the supply
entities.

38.
Referring
Referringtotothe
thecritical
criticalpower
powergeneration
generationsituation
situationwhen
whenthe
thetransactions
transactions relating
relating to
to the
the two
two
Wartsila Plants
Plants were
were agreed
agreed to,
to, Mr
Mr Rabindranauth
Rabindranauth Singh,
Singh, GEC's
GEC's General
General Manager,
Manager, stated
stated in
in his
his
Wartsila
deposition before
before this
deposition
this Commission
Commission on
on 9th
9th January,
January, 1997,
1997, as
as follows
follows "To begin
begin with,
with, II think
think that itit is
is no
no secret
secret that
that the
the GEC's
GEC's generating
generating facilities
facilities had
"To
been coming
coming to
the end
end of
of their
their life
life and
and aa decision
decision had
had to
to be
be made
made on
on securing
securing
been
to the
additional generation.
generation. In our
OUf submission
submIssion to
PUC since
since October,
October, 1995,
1995, we did
did
additional
to the
the PUC
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indicate that
the additional
additional 11MW
11MW would
At that
that
indicate
that the
would have
have been
been acquired
acquired by
bythe
the GEe.
GEC. At
particular
time
a
contract
had
already
been
signed
between
GEC
and
Wartsila
Diesel
particular time a contract had already been signed between GEC and Wartsila Diesel
for the
the construction
construction of
of the
the facility.
facility.
for
was the
the intention
the
It was
intention ofboh
of bohparties
partiesthat
thatthey
theywould
wouldhave
haveworked
workedtogether
together toto secure
secure the
finance. In
In fact
fact during
during the
the period
period of
of August
Augus of
of 1995
1995 up
up until
until the
the end
end of
of the
the year,
year,
finance.
Wartsilla, GEC
Wartsilla,
GEC and
andan
aninvestment
investmentbank
bankwhich
whichWartsilla
Wartsillahad
hadengaged,
engaged,tried
tried toto secure
secure
financing
m for
The efforts
efforts were
were unsuccessful.
unsuccessful
financingininthe
theorder
orderofofabout
about$11
$1 lm
forthe
the project.
project. The
was then
finance the
the facility,
facility, and
and this
this is where
where
It was
then agreed
agreed that
that Wartsilla
Wartsilla would
would seek
seek to
to finance
the Lease
Lease Agreement
Agreement came
came about
about after
after Wartsilla
Wartsilla agreed
take the
the debt
debt on to their
their
the
agreed to
to take
books, and
option to
books,
and for
for that
that itit was
was made
madepretty
prettyclear
clearthat
thatthey
theywould
would like
liketoto take
take the
the option
have the
have
the deal
deal re-financed,
re-financed,ifpossible,
if possible,and
andthe
theGEC
GECalso
alsomade
madeititclear
clearthat
that we
we wanted
wanted
that option
since this
quite necessary
necessary for
for us to seek
seek alternative
alternative financing
financing should
should
that
option since
this was
was quite
such an
an opportunity
opportunity arise.
arise.
such
So it was
was in
in March
March of 1996
1996 that
that we
we signed
signed the
the Lease
Lease Agreement
Agreement for
for the
the second
second 11
11
So
MW
time with
MW which
whichwas
was an
an extension
extensiontotothe
the existing
existing 11MW.
11MW. The
The situation
situation at
at that
that time
with
the GEC,
the
GEC, and
and II think
thinkmost
mostpersons
persons will
willrecall,
recall,including
includingthe
theConsumers'
Consumers' Association
Association
who
in the
GEC was
was
who had
had aa public
publicdiscussion
discussionjust
justaround
aroundthe
the same
same time,
time, the
the situation
situation in
the GEC
one
main power
power station
station
one in
in which
whichthe
theexisting
existinggenerating
generating equipment,
equipment, in
in particular
particular the
the main
at
and at that
that
at Kingston
Kingston had
hadalmost
almostcollap~ed.
collapsed.Of
Ofthose
thoseunits,
units,just
just one
one was
was operating,
operating, and
time a decision
decision wa
to have
have additional
additional generation
generation as quickly
quickly as
as possible."
possible"
time
was taken
taken to

39.
Everybody who
who was
was living
living in Guyana
Guyana during
latter part
part of
of 1995,
1995, should
should have
have suffered
suffered
Everybody
during the
the latter
badly
1995, this
this Commission
Commission
badly 'fTorJl
fromthe
thedifficult
difficultsituation
situationininthetheelectricity
electricitysector.
sector. InIn the
the latter
latter part
part of 1995,
had
started aa series
series of
of public
public hearings
hearings in
in regard
regard to
to the
the inadequacies
inadequacies of
of the
the supply
supply of
of electricity
electricity by
by
had started
GEe
its erratic
nature This
This apparently
apparently had
had awakened
awakened it to
to its
its responsibilities
responsibilities to
GEC and
and its
erratic nature.
to the
the people
people of
of
Guyana.
No useful
useful purpose
purpose would
would be
be served,
served, so
so far
far as
as these
t.hese proceedings
proceedings are
are concerned,
concerned, by
by going
going
Guyana. No
into
the question
question whether
whether the
the problems
problems were
were created
created by
by blindly
blindly following
following the
the prescriptions
prescriptions by
by
into the
multilateral lending
multilateral
lendingagencies
agenciesororasasa aresult
resultofofthethelack
lackofofprompt
promptand
andplanned
plannedapproach
approachby
byGEC
GECtoto the
the
solution of
the two
two
solution
of its
its problems.
problems. There
There was
was aa crisis
crisis and
andthe
thesolution
solutionGEC
GECfound
foundwas
wasthe
the execution
execution of
of the
Lease Agreements.
execute the
the
Lease
Agreements. By
By the
theterms
termsofofthe
the two
two Lease
Lease Agreemsnts
Agreemsnts GEC
GEC had
had undertaken
undertaken to
to execute
three
mortgages and
and pledges
pledges referred
We grant
grant approval
approval to
GEC to
to
three mortgages
referred toto in
in paragraph
paragraph28
28 above.
above. We
to GEC
execute two
execute
two of
of the
the above-mentioned
above-mentioned mongC\ges
mortgages and
and pledges
pledges -- one
one first
first mortgage,
mortgage, in
in relation
relation to
to the
the
Garden of
of Eden
Eden second
second 11
11 MW
MW Wartsila
Wartsila Diesel
Diesel Plant
another first
first mortgage
mortgage in
relation to
the
Garden
Plant and
and another
in relation
to the
22MW
Wartsila Diesel
Kingston.
22MW Wartsila
Diesel Plant
Plant at.
at Kingston.
40.
40.
The execution
execution of a second
second mortgage
mortgagy of
of the
the Garden
Garden of
ofEdenprQ,pertjes,
for the
the purpose
purpose of
of
The
Eden properties, for
securing
22 MW
MW
securing the
the performance
performance bbyGEC
GECofofits
itsobJigq.tions
obligationsunder
underthe
thelease
leasetr,am;actlon
transactionrelating
relating toto the
the 22
Wartsila
Diesel
Plant
at
Kingst.on
could
not
be
Justified
by
any
stretcnofimagination
and
though
Wartsila Diesel Plant at Kingston could not be justified by any stretch_ afirtagination and though itit
the Lease
Lea~ Agreement
Agreement relating
relating to the-above-mentioned
the·above-mentioned
Plant,
is required
required to
to be
be executed
executed pursuant
pursuant to
to the
Plant,
we refuse
refu e to
to grant
grant permission
permission for
for its execution.
execution
we
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RATE OF INTEREST 4].
The
(Exhibits 15
]5 and
submitted for
approval of this
41.
The final
final versions
versions of
of the
the mortgages
mortgages (Exhibits
and 27)
27) submitted
for the
the approval
Commission
Commission provides
provides for
for aa rate
rate of
of interest
interestof
of 14%
14%per
perannum,
annum,which
whichisisstated
statedtotobe
be aa "Default
"Default Rate".
Rate".
42.
We
summoned Dr
Gobin Ganga,
Ganga, Director
Research, Bank
Guyana, as
witness.
We summoned
Dr Gobin
Director of
of Research,
Bank of
of Guyana,
as a witness.
According
to
his
evidence,
Libur,
or
London
Inter-Bank
offer
rate,
for
loan
for
six
months
was
According to his evidence, Libur, or London Inter-Bank offer rate, for loan for six months was 5 and
17/32%. Having
17/32%.
Having regard
regard to
to the
the magnitude
magnitude of
of the
theborrowing
borrowingthe
therate
ratewill
willbebe1%
1%oror2%
2%more.
more. If
If the
the
loan is
more than 11 '/2%
1Iz%
loan
is for
for five
fiveyears,
years,hehesaid,
said,ononewould
wouldexpect
expectthat
thatthe
the interest
interest rate
rate would
would not
not be more
more than
He also deposed
deposed that itit is
is important
important to note that
that there
there are
are two
two Libur
Libur rates,
rates, one
one isis
more
than Libur.
Libur. He
the
dollar rate
rate and
and another
another a sterling
sterling rate,
The sterling
sterling rate is
is higher
higher than
US. dollar
the U.S.
U.S. dollar
rate. The
than the
the U.S.
dollar rate
rate
by
He said
In answer
answer to aa specific
specific
by 1%.
%. He
said that
that the
the above
above rate
rates do
do not
not take
take into
into account
account country
country risk.
risk. In
question
L. Ganpatsingh,
question from
from the
the legal
legal counsel
counsel for
for GEC,
GEC, Mr
Mr M.
M.L.
Ganpatsingh,Dr
Dr Ganga
Ganga stated
stated -"No, I wouldn't be able to tell you anything about country risk at this time."

43.

M
Ronald Ally,
Ally, fhairman
13th
Mrr Ronald
Chairman of
of the
the Board
Board of
of Directors
Directors of
of GEC,
GEC, in
in his
his presentation
presentation on
on 13th
February,
February, 1997,
1997, pointed
pointed out
out that
that Dr
Dr Ganga
Ganga did
did not
not take
take into
into account
account country
country risk.
risk. He said "Most of the loans,
loans, especially
especially commercial
commercial loans
loans originating
originating in Guyana,
Guyana, arise
arise
"Most
out
of
the
US
dollar
market:
and
basically
the
Prime
Rate
of
the
US
banks
is
out
US dollar market and basically the Prime Rate
banks is
what will have
have to be considered.
considered.
what
The US
he past.
ear has
normal credit
credit risk
risk isis
The
US dollaJ:rate
dollar rate fort
for the
past year
has been
been 8.25%.
8.25%. AA normal
therefore
therefore priced
priced between
between 1%
1% and
and 3%
3% aOOvePrime,
above Prime, and
and bear
bear in mind
mind there
there are
aa number
number of
of risks
risks which
which are
are necessary
necessary to
to consider
consider ininany
anyfinancing
financing
transaction ".
transaction".

He went on to point out
"Lending rates
rates in
in essence
essence will
will normally
normally reflect
function of the
the
"Lending
reflect and
and are
are a function
combination of
risk allocation
allocation of
capital, cost
cost of
of funds,
funds, servicing
servicing costs,
costs,
combination
of risk
of capital,
obviously aa profit
environment and
and usury
usury limitations
limitations"".
obviously
profit margin,
margin, a competitive
competitive environment
He drew
case of a loan
quote from
from Mr
Mr Ally's
Ally's
He
drew our
our attention
attention to
to the
the case
loan taken
taken by
by the
the Mechala
Mechala group.
group. To quote
presentation
presentation "An example
example worth
worth mentioning
mentioning is
is the case
case of
of the
the Mechala
Mechalfl. group,
group, aaleading
leading
"An
Jamaica business.
U. S.$75 million
million in
in the
the
Jamaica
business. This group
group was
was successful
successful in raising
raising U.S.$75
US market
market via
via aa three
three year
year bond,
bond, and
and they
they were
were able
able to
secure that
an
US
to secure
that at an
interest rate
rate of
of 12.75%
12.75% which
which isis considered
considered attractive
attractive by
by the
the business
business
interest
community".
community".
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He
US, .$
$
He drew
drew our
our attention
attention also
alsototothe
thefact
factthat
thatDemerara
Demerara Distillers
Distillers Limited
Limited had
had recently
recently borrowed
borrowed U.S
2 million
f)'om
the
Hamilton
Bank
at
an
annual
rate
ofinterest
of9,75%.
He
said
that
Banks
DIH
had
million from the Hamilton Bank at an annual rate of interest of 9.75%. He said that Banks DIH had
secured
miJJionatat an
an annual
annual rate
rate of
ofintE:rest
of 11%.
11%.
secured a loan
loan oftJ.S,$2.5
of t S $2,5 million
interest of
44,
44.

But
But itit has
hastotobe
bepointed
pointedout
outthat
thatthe
theJoan
loanthat
thatGEe
GECrequired
required was
was US.$23
U.S.$23 million
million and
and GEC's
GEC's
credit
rating cannot
cannot be compared
compared to that
that of
of Demerara
Demerara Distillers
Distillers Limited
Limited or Banks
Banks DIH.
DIH.
credit rating
45.
Having
Having considered
considered all
all the
the facts
facts and
and circumstances
circumstanceswe
we are
are of
ofthe
the view
viewthat
that an
an annual
annualrate
rate of
of
interest
2% is reasonable.
find that
while the
execution of which
which
interest of]
of 12%
reasonable, However,
However, we find
that while
the Debentures,
Debentures, the
the execution
we
disallowing, provide
we are
are disallowing,
provide for
for an
an annual
annual rate
rate of
of interest
interest of
of 12%,
12%, the
the mortgages
mortgages provide
provide for
for aa rate
rate
of
annum, which
of interest
interest of 14% per
per annum,
which isis described
described as
as "Default
"DefaultRate".
Rate". We
We reduce
reduce the
the rate
rate of
of interest
interest
payable
payable under
underthe
themortgages
mortgagestoto 12%
12%per
perannum.
annum. Since
Sinceunder
underpara.
para. 10
10ofofboth
boththe
the Lease
Lease Agreements,
Agreements,
the
s obligations
the Mortgages
Mortgages are
areundertaken
undertakentotobebeexecuted
executedtotosecure
secureall
allofofGEC'
GEC's
obligationstoto the
the Lessor
Lessor under
under
the Lease
mortgages only
only ifif GEC
GEC defaults
defaults
Lease Agreements.
Agreements, interest
interest will become
become payable
payable under
under the
the two
two mortgages
in performing
or
fulfillingany
of
those
obligations
and
only
from
the
date
of
the
default.
Interest
performing or fulfilling any of those obligations and only from the date of the default. Interest will
be calculated
calculated only
onlyon
onthe
thevalue
valueororamount
amountofofthe
thedefault.
default.We
Wewould
wouldalso
alsolike
liketotoadd
addthat
that GEC
GEC should
should
make
every
effort
to
re~finance
the
arrangement
with
a
loan
at
a
lower
rate
of
interest.
make every effort to re-finance the arrangement with loan
lower
of interest.

AMOUNT OF THE MORTGAGES
46.
46,

The
The principal
principalsum
sumunder
underthe
theproposed
proposed mortgage
mortgage relating
relatingto
to the
the second
second 11 MW
MW Wartsila
Wartsila Diesel
Plant at Garden
Garden of Eden
Eden is
is U
U.S,$9,260,OOO
and in regard
regard to the
the 22
22 MW
MW Wartsila
Wartsila Diesel
Diesel Plant
Plant at
Plant
S $9,260,000 and
K.ingstonisisUSSI3,870,OOO
these shall be
maximum amounts.
The actual
actual principal
principal
Kingston
U S $13,870,000 However,
However, these
be the
the maximum
amounts. The
amount for
which GEe
amount
for which
GEC shall
shall be
be liable
liable under
under each
each of
of the
the two
two mortgages
mortgages shall
shall be,
be, subject
subject to
to the
the
maximum
actual value
value or amount
amount of
of default
default under
under the
the respective
respective Lease
Lease
maximum referred
referred toto above,
above, the
the actual
Agreement,
Agreement.

OTHER TERMS 47.
47

The
in para..
para. 10.1
10.1
'1 heobligation
obligationtotoexecute
executethe
thetwo
twomortgages
mortgageswas
wasundertaken
undertakenby
by GEC,
GEC, as stated in
Lease Agreements,
Agreements, in
in order
order to
to secure
secure all
all of
of its
its obligations
obligations under
under the
the Lease
Lease Agreements
Agreements
of the two Lease
the Lessor,
Lessor, which
which at
at present
present isis Blue
Blue and
and White
White Power
Power Financing.
Financing. The
The provisions
provisions in
in the
the draft
draft
to the
Mortgage documents
Mortgage
documents relating
relating to obligations
obligations and
a.nddefaults
defaults should
should be
be modified
modified accordingly.
accordingly.

FINANCIAL VIABILITY OF GEC 48.

Section 28 of the Electricity Act, Cap. 56:01, reads -

"General duties
duties and
and
"General
powers of the
powers
Corporation
Corporation in
in

It shan
shall be
bethe
theduty
dutyof
ofthe
theCorporation
Corporationso
sototoexercise
exerciseand
and perform
perform its
its functions
functions
under this
Corporation are
are not
not
under
this Act
Act as
astoto secure
securethat
that the
the total
total revenues
revenues of
of the
the Corporation
revenue
less than
than sufficient
sufficienttotomeet
meetitsitstotal
totaloutgoings
outgoings properly
properly chargeable
chargeable to revenue
21
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financial matters

account
year with
with
account in
in accordance
accordancewith
withthe
the provisions
provisions of
of section
section 31
31 taking
taking one year
another."
another."

On
section
On a review
review of
ofthe
theevidence,
evidence,we
weare
aresatisfied
satisfiedthat
thatthere
therewill
willbebeno
nocontravention
contravention of
of the
the above
above section
on
execution of the two mortgages.
mortgages.
on account
account of the
the execution

ORDER 49

In the light of the above discussions and conclusions we make the following Order (i)

Approval
hereby granted
granted to GEC
GEC under
under section
section 47
47 of
of the
the Public
Public Utilities
Utilities
Approval is hereby
Commission
Act
1990
(No
26
of
1990)
to
execute
two
mortgages
in
Commission Act 1990 (No. 26 of 1990) to execute two mortgages in favour
favour
of Blue
Blue and
andWhite
WhitePower
PowerFinancing
Financing-- one,
one, aa first
first mortgage
mortgage as undertaken
undertaken by
Lease Agreement
Agreement relating
relating to the
the second
second 11MW
11MW Wartsila
Wartsila Diesel
Diesel Plant
Plant at
at
the Lease
the Garden
Garden of Eden
Eden and
and the
the second,
second, a first mortgage
mortgage as undertaken
undertaken by the
the
Lease
Agreement
relating
to
the
22MW
Wartsila
Diesel
Plant
at Kingston.
Kingston.
Lease Agreement relating the 22MW Wartsila Diesel Plant at

(ii)

The
principal sum
sum of the mortgage
mortgage relating
relating to
second 11MW
11MW Wartsila
Wartsila
The principal
to the second
Diesel Plant
Diesel
Plant atat Garden
Garden of
of Eden
Eden shall
shallbe
beU.S.$9,260,000
U.S.$9,260,000 and
and in
in regard
regard to
to the
the
22MW
22MW Wartsila
Wartsila Diesel
DieselPlant
PlantatatKingston
Kingstonshall
shallbebeU.S.$13,870,OOO.
U.S.$13,870,000. But
But since
the
two mortgages
mortgages are
are being
being executed
executed as
as required
required by
the two
two Lease
Lease
the two
by the
Agreements
Lease
Agreements to
to secure
secure all
all the
the obligation
obligations of
of GEC
GEC under
under the
the respective
respective Lease
Agreement,
maximum of
the amounts
amounts mentioned
mentioned above,
above, the
Agreement, subject
subject to
to a maximum
of the
liability of
liability
of GEC
GEC under
under the
the two
two mortgages
mortgages shall
shall be
be restricted
restricted to
to the
the value
value or
or
amount
amount of
of the
the default
default by
by GEC
GEC of
of its
its obligations
obligations under
under the
the respective
respective Lease
Lease
Agreement.
Agreement.

(iii)

r nterest on the amounts
amounts payable
payable under
under the
mortgages shall be
12% per
Interest
the two
two mortgages
be 12%
annum.
However, such interest
intere t shall
hall accrue
acclUe due and become
become payable
payable only if
annum. However,
GEe
commits a default
default of any of its obligations
obligations under
respective Lease
Lease
GEC commits
under the
the respective
Agreement
Interest shall
shall be
be calculated
calculated only
only
Agreement and
and A"omthe
from thedate
dateofofthe
thedefault
default. Interest
value or
or amount
amount of
of the
the default.
default
on the value

(iv)

The two
draft mortgage
mOIigage documents,
documents, Exhibits
Exhibits 15
15 and
and 27, execution
execution of
of which
which
The
two draft
has been approved
approved by dus
this Commission
Commission shall
shallbe
berevised,
revised,before
beforetheir
their execution,
execution,
make their terms and
and conditions
conditions consistent
consistent with
with this
this paragraph
paragraph as
as well
well as
as
to make
the
conclusions in the preceding
preceding paragraphs
paragraphs of
of this
this Decision.
Decision.
the conclusions

(iv)

Approval is refused for the execution of (a)

document
a second
second mortgage,
mortgage, as
asproposed
proposed in
in draft
draft Second
Second Mortgage
Mortgage document
Exhibit 28.
interests of GEC
GEC
Exhibit
28,ininrespect
respect of
of some
some of
of tht
the properties
properties and
and interests
Garden of
of Eden
Eden toto secure
secure itsitsobligations
obligations under
under the
the Lease
Lease
at Garden
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Agreement
22MW Wartsila
Wartsila Diesel
Diesel Plant
Agreement relating
relating to
to the 22MW
Plant at Kingston;
Kingston;
and
two
debentures, as proposed
proposed in
in draft
draft Debenture
Debenture documents
documents Exhibits
Exhibits
two debentures,
16
29, one
one to
to secure
secure GEC's
GEC's obligations
obligations relating
relating to the
the second
second
16 and
and 29,
11MW
Eden and
and the
the second
second
11MW Wartsila
Wartsila Diesel
DieselPlant
Plantatat Garden
Garden of
of Eden
relating to the 22MW
22MW Wartsila
Wartsila Diesel
Diesel Plant
Plant at Kingston.
Kingston.
relating

(b)

GEC shall
Advisory Bureau
G$200,000 as
as costs,
costs, which
which shall
shall be
be paid
paid
50.
GEC
shall pay
pay to
to the
the Consumers
Consumers Advisory
Bureau G$200,000
within
within one
one month
month from
from the date of this Order.
51.
We would
would like
liketotoplace
placeon
onrecord
recordour
ourappreciation
appreciationofofthe
theco-operation
co-operation extended
extended to
to us
us in
in this
this
matter
by the
the then
then Prime
Prime Minister,
Minister, and
and now
now President,
President, Hon'ble
Hon'ble Samuel
Samuel Hinds,
Hinds, the
the Chairman
Chairman and
and
matter by
officers
Energy
officersofGEC,
of GEC,and
andits
itsLegal
LegalCounsel,
Counsel, the
the Chief
Chief Executive
Executive Officer
Officer of
of the
the Guyana
Guyana National
National Energy
Authority, the
Authority,
the representatives
representativesof
ofthe
thetwo
twoconsumers
consumersorganisations,
organisations,and
andaalarge
largenumber
numberof
of people
people who
who
actively participated
hearings
actively
participated in the hearings

Dated
Datedthi~
this/2-a

l~

day
day of
of December,
December, 1997
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PAMADATH J. MENON, A.A.

Chairman

HUGH GEORGE

Member

(Dissent)
(Dissent)

.....

.

,..

.

.

JOHN WILLEMS,
WILLEMS, A.A.
A.A.
JOHN

40...:.4.~.~!
......
!f
CHANDRABALLIBIS
CHANDRABALLI
BISHJ

Member

.
AR

Member

CV
BADRIE PERSAUD

Member
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